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BANK MAY RECOVER MONEY PAID CHECK DRAWN 
INSOLVENT DEPOSITOR 


Where the drawer check went into the hands receiver 
prior the presentment the check and the payee, although knew 
such fact and had notice that the check would not paid, neverthe- 
less presented and collected the check, the drawee bank was entitled 
recover the amount back from the payee. This point was decided the 
case Bankers Trust Co. United States Register Co., decision re- 
cently handed down the Supreme Court Iowa, 205 Rep. 838. 

The opinion the court quoted full below. the opinion, 
the drawee bank referred the appellant and the payee the 
check the appellee. 


time prior August 16, 1923, the Heater Manu- 
facturing Co. went into the hands receiver. August this 
concern drew check for $8.32, and August another check for 
$282.93, both payable appellee. One Anderson, who was charge 
the branch office appellee the city Des Moines, received the 
checks and promptly forwarded them appellee its home office 
Battle Creek, Mich. Both checks were deposited the bank Battle 
Creek and forwarded due coure for payment and paid appellant 
through the local clearing house, claims, inadvertence mis- 
take. Anderson knew before the check was presented for payment 
that the affairs the drawer had been placed the hands re- 
ceiver and its account the appellant bank transferred such re- 
eciver. was also informed August that the checks would 
not paid. Anderson did not this time, however, have possession 
the checks, but notice him that the bank had funds the 
drawer, and that the checks would not paid, was imputed appellee. 
The checks when paid the bank were charged the account the 
receiver, but when became advised objected. They were then 
back and carried the bank cash items. Immediate 
mand was made appellee for the return the money. 

case very similar to, although the facts are not perhaps 
quite strong appellant’s favor they were the plaintiff 
Bank Refund Brokerage Co., 132 Iowa, 248, 109 719, 
which the right recover money paid inadvertence mistake one 
who knew the drawer had funds the bank and payment had been 
twice previously refused was sustained. The facts the case before 
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bring within the rule above announced. The right recover money 
paid mistake has been frequently passed upon and sustained this 
court. Bank Reeder, 142 373, 120 1029; Shoenhair 
Merrill, 165 Iowa, 384, 145 919. 

Judgment 


HOLDER UNINDORSED CERTIFIED CHECK CANNOT EN. 
FORCE AGAINST BANK 


lien for his commission upon the proceeds the check. The fact that 
the broker has the check certified the drawee bank does not alter the 
situation and cannot enforce the check against the bank. This point 
was decided recently the Supreme Court Parker Walsh, 
205 Rep. 853. 

The purchaser real estate drew check for $500, payable the 
order the owners. The check represented part the purchase price 
and was delivered the broker the transaction held until the 
closing the deal. The broker had the check certified the drawee 
bank. When the transaction was finally closed, the broker demanded 
that the balance his commission paid out the proceeds the 
check. The owners (payees the check) objected this. The broker 
retained possession the check and the bank paid duplicate the 
owners upon being furnished with indemnity bond. 

Thereafter, the broker brought action against the owners, the 
purchaser, and the bank enforce the check. was held, stated, 
that the broker could not recover. deciding, the court laid down 
the following propositions law: 

The fact that the holder check, unindorsed the payee, has 
certified the drawee bank, does not vest him with any title in- 
terest the check make him transferee the check; 

Certification the check equivalent acceptance 

The only person entitled payment the certified check the 
payee his indorsee and the drawee bank entitled refuse pay 
any one else; 

broker possession check, payable his principal, cannot 
create lien his favor upon the funds notice the drawee bank 
that claims such lien. 

The case holds inference that person, not party check, 
cannot stop payment thereof. 

the following paragraphs which are quoted from the court’s 
opinion, the broker referred the appellant and the owners, pur- 
chaser and bank are referred appellees, the appellees Walsh being 
the owners: 
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Appellees make resistance appellant’s contention that real 
estate broker has lien upon funds, papers, other property his 
coming into his possession virtue his employment, and 
make pronouncement upon this question, but assume such 
the rule. The question then arises whether not appellant had 
lien upon the check which came into his possession and upon the funds 
which represented appellee bank. The check was the property 
appellees Walsh, was made payable them, and, without indorsement 
them, neither appellant nor any other person could have collected 
anything upon the check. The certification the check the bank 
did not vest appellant with any title interest the check other 
different than had before such took place. re- 
tained the check his possession. The certification the bank amounted, 
acceptance the bank, and bound the bank pay the 
check, upon presentation, the party entitled the funds. This could 
none other, however, than the payee named the check, in- 
dorsee. The certification gave appellant title the check, nor 
did such certification alone give appellant any lien upon the funds 
the bank upon which the check was drawn. 

contends, however, this point, that notified the 
bank the time the check was presented for certification that had 
lien upon the funds represented the check. Appellant was stranger 
said written instrument. His notification the bank, the time 
claimed lien broker upon the funds, could not create such lien 
which the bank was bound protect. Here was outstanding check, 
drawn drawer who had funds the bank. The check was made 
payable the order certain named payee. The bank certified that 
the drawer had funds hand the amount the check, and the effect 
the certification was that the check when duly indorsed 
sented for payment, would paid. Conceding that appellant was the 
agent the payee the check for the purpose obtaining the certi- 
fication thereof, could not, notice the bank that claimed 
lien-upon the funds that check, prevent the bank from paying the 
full, after certification, any legal owner thereof who pre- 
sented for payment. The bank could legally and properly refuse 
payment any person other than the original payees the check 
their indorsee. Appellant was not such indorsee. Even conceding that 
between appellant and his principal might have had lien the 
funds they came into, his hands, could not such notice the 
bank create lien against the funds which were still the hands 
the bank and subject only withdrawn upon the presentation 
proper check. Appellant was not transferee the check, nor could 
draw any funds from the bank thereon, though the same was his 
possession, without the indorsement the payees. The check had not 
been negotiated appellant. 

instrument negotiated when transferred from one per- 
son another such manner constitute the transferee the holder 
order, negotiated the indorsement the holder, completed 

fact that appellant had the check his possession and pre- 
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sented the bank for the purpose certification did not make him 
holder the check the sense the Negotiable Instruments 
transferee thereof. Any person having possession the check 
might have presented for certification and the bank could properly 
have certified the same, but the funds could only withdrawn upon the 
presentation the check properly indorsed for payment. 

this point hold that appellant, had lien upon the 
check which came into his possession and which was payable Walsh, 
had lien upon the funds the hands appellee bank; nor did 
such lien notice the bank; nor was any position 
assert such lien against the funds the mere procurement the 
certification the check. could wise draw the funds said 
check without indorsement thereof the payee other legal transfer 
him. This did not have and never obtained. 

are not concerned this case with any inquiries what 
remedies, any, may available appellant. Our sole inquiry this 
point whether not appellant has enforceable lien against 
the funds the hands appellee bank which can enforce the 
extent the commission due him from appellees Walsh. Conceding, 
for the sake the argument, that broker may have lien upon any 
money property that comes into his possession virtue his em- 
ployment and which belongs his principal, the only thing that came 
into appellant’s possession virtue his employment that belonged 
his was check which payable his principal and which 
the bank has being valid and which the bank has bound 
itself pay upon presentation legal holder thereof. Appellani 


not being transferee said check indorsement the payee not 
position demand payment upon the mere presentation the 
check. His notice the bank his claim lien upon the funds 
the bank, represented the check, did not give him any lien upon said 
funds, nor constitute assignment the same, nor prevent the hank 
from paying the full amount the check the person entitled thereto 
upon due presentation the check.’’ 


AUTHORITY CASHIER AGREE INSURE BONDS 
LEFT FOR SAFE-KEEPING 


The question whether the cashier bank had authority accept 
from customer the bank bonds for safe-keeping and agree have 
them insured was answered the case Blomberg State Bank 
Ogden, 241 Pac. Rep. 242, recently decided the Supreme Court 
Kansas. was held that the cashier had such authority. 

The facts show that the plaintiff owned $1,000 Liberty Bonds 
which kept safety deposit box the defendant bank. con- 
versation with the cashier the bank, the latter suggested that re- 
move his bonds from the safety deposit box and have them placed 
the bank’s safe for safe-keeping, stating that everything kept the 
bank’s safe was fully covered insurance. The plaintiff thereupon 
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removed his bonds and delivered them the bank for safe-keeping. 
subsequent occasions, delivered other bonds the cashier for 
safe-keeping until the total amounted $4,000. Sometime later, the 
safe the bank was blown open burglars who stole cash and se- 
curities amounting $16,000, including the plaintiff’s bonds. The 
contents the safety deposit box were not molested. After the burglary 
was discovered that the contents the bank’s safe were insured only 
the extent $6,000. The bank conceded that the plaintiff was en- 
titled the sum $1,500 out the insurance money, that amount 
being his pro rata share. 

The trial court directed verdict favor the bank except 
the $1,500 conceded the defendant due. Upon appeal the 
judgment the trial court was first reversed, and then, upon rehearing 
affirmed, upon the technical ground that the plaintiff had failed make 
motion for new trial. 

its opinion, however, the court took occasion pass upon the 
question the authority the bank’s cashier bind the bank 
agreement that the bonds would fully insured against loss burglary. 
holding that the cashier did have such authority, the court said: 


defendant contends that the acts the cashier were not within 
the scope his authority, and that the defendant could not legally enter 
into contract insure plaintiff’s bonds, because such contract would 
ultra vires. cannot concur that view. The bank had taken 
special deposits securities like those here involved ever since the be- 
ginning the Liberty Loan drives. 1921, took out policy 
insurance which protected such deposits. ledger had been kept for 
three years which the securities each depositor were listed. The 
directors the bank met four times year, and had access this 
ledger the same the other records the bank. The cashier was the 
managing officer the bank, had charge and conducted its affairs. 
The directors permitted him carry the bank’s business with all 
its incidents. The taking such securities special deposit has be- 
come incident the banking business. The nature the property 
and its value demands especial diligence the part the banks, and 
banks are held responsible they are derelict this duty.’’ 


The earlier opinion the Supreme Court, 236 Pac. Rep. 847, was 
published the September, 1925, issue the Banking Law Journal 


page 706. 


NOTE PAYABLE SETTLEMENT ESTATE NOT 
NEGOTIABLE 
The Negotiable Instruments Act provides that order ne- 


determinable future time, and further provides that instrument 
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fixed period after the occurrence specified event which certain 
happen, though the time happening uncertain. has been held 
that note payable the settlement estate not payable 
fixed determinable future time, even though statute requires settle- 
ment estates made within three years, and that therefore such 
note not negotiable. The case hoiding Scott Dagel, 205 
Rep. 859, decision the Supreme Court Iowa. 

The action was brought the guardian Anderson, person 
unsound mind, set aside contract and note her 
the ground fraud and incapacity. The contract question was one 
for the purchase farm, and the note was given for part the 
purchase price. The note was transferred the payee, Peter Dagel, 
who was brother Mrs. Anderson, Beth Buchanan collateral 
security for the payment pre-existing indebtedness owing him 
her. its terms the note was due ‘‘on settlement William 
Dagel estate after 

There was doubt that Mrs. Anderson was unsound mind when 
she executed the instruments. Dagel had knowledge her mental con- 
dition, and the agent who acted for him the transaction had every 
opportunity learn her condition. Furthermore appeared that 
the value the land was misrepresented Dagel. 

the fraud and the mental Mrs. Anderson were 
clearly proven there was question the plaintiff’s right relief 
against Dagel. There was some question, however, the plaintiff’s 
right relief against Beth the holder the note. The 
latter’s right the note depended upon whether not she 
was holder due course negotiable instrument. 

was held that the note was not negotiable because was not pay- 
able fixed determinable future time. Beth Buchanan, there- 
fore, was not holder due course negotiable instrument, but 
held the note subject all defenses available against the payee. Con- 
sequently the plaintiff was entitled relief against her. 

Referring the question the negotiability the note, the 
court 

Negotiable Instruments Act requires, essential 
gotiable instrument, that payable demand, fixed de- 
terminable future time (section 3060a1, Code Supplement 1913; 
section 9461, Code 1924), and provides that instrument payable 
fixed period after the specified event which cer- 
tain happen, though the time happening uncertain (section 
3060a4, Code 1897; section 9464, Code 1924). 

section 3394, Code 1897 (section 12044, Code 1924), final 
settlement estates required made within three years, unless 
otherwise ordered the Does result from this requirement 


‘ 
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the statute that estate will certainly settled? the cer- 
tainty, the natural course things, the happening the event, 
upon the which the note becomes due, that essential 
negotiability, not merely that the law contemplates even requires, 
save perhaps the case self-executing statute, that the event. shall 
happen. have not acquired such state perfection our obedi- 
ence statute law permit said that, because the statute re- 
argument that estate may dissipated the administrator, and 
settlement ever made. The precise question was before the Supreme 
Court Illinois Husband Epling, 172, Am. Rep. 273, 
where instrument was payable when certain estate was settled up, 
and the court said: 

said have been morally certain, when the instrument 
was executed, that the estate ever would settled up? The law re- 
quires estates settled, and fixes period within which shall 
but does not, and itself, settle them. The presumption 
that the law this regard, others, will obeyed; but this pre- 
sumption does not amount absolute certainty. The enforcement 
the law depending human agencies liable con- 
trolled many circumstances where not only not fully enforced, 
but openly violated, are within the experience all, that im- 
possible predict, with moral certainty, that thing will done, 
simply because the command the law that shall be.’ 

are the opinion the note not negotiable, follows that the 
appellee Buchanan could not become holder due course, and took 


the note subject defenses available the maker against the 


INSTRUCTION CREDIT FORWARDING BANK WITH 
AMOUNT DRAFT “ONLY WHEN 


There are many cases which hold that the words ‘‘for collection and 
used forwarding bank sending draft payable its 
order correspondent bank indicate that the forwarding bank the 
owner the draft, and give the collecting bank the right apply the 
proceeds the satisfaction indebtedness owed the for- 
warding bank. That different situation arises when the correspondent 
bank given the further instruction that the forwarding bank’s account 
only when the draft paid pointed out National 
Shawmut Bank Boston Barnwell, 105 So. Rep. 462, decision 
the Supreme Court Mississippi. that case was held that such 
instructions, together with the fact that the draft bore its face un- 
mistakable evidence that was for the purchase price cotton sold 
the drawers the drawee, was sufficient put the collecting bank 
notice that the forwarding bank was not the owner of: the draft. 

The draft question was drawn Barnwell Bros., firm engaged 
the business Greenwood, Miss., the Davis Mills Fall 
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River, Mass., and was payable the order the Delta Bank Trust 
Co. Clarksdale, Miss. The draft was for the purchase price 
bales cotton sold the Mills. Bills lading for the cotton were 
attached the draft, and was deposited with the Delta Bank for 
collection. 

The Delta Bank forwarded the draft with the bills lading at- 
tached the National Shawmut Bank Boston. The draft was 
accompanied letter stating that was sent for collection and 
eredit and containing the direction our account only when 
when The Shawmut Bank presented the draft the Davis 
Mills February 14, 1921, and was matured April 
16, 1921. Meanwhile, March 15, 1921, the Delta Bank, being in- 
solvent, had closed its doors. that time the Delta Bank was in- 
debted the Shawmut Bank the sum $146,823.81. 

The draft was paid maturity and the Shawmut Bank credited 
the proceeds the indebtedness the Delta Bank it. few days 
later the special agent charge the Delta Bank notified the Shaw- 
mut Bank that the draft was not owned the Delta Bank, but was 
owned Barnwell Bros., and had been placed them with the Delta 
Bank for collection only. The Shawmut Bank refused pay over 
the money Barnwell Bros., and therefore the surviving partner 
Barnwell Bros. brought this action against the Shawmut Bank re- 
cover the proceeds the draft. 

was held that the plaintiff was entitled recover for reasons 
stated the following quotations from the opinion: 


instructions contained the letter which accompanied the 
draft were not merely that the draft was inclosed ‘for collection and 
but these instructions contained the express and emphasized 
limitation that should given the sender’s account only when 
paid. The Delta Bank, having the draft its hands for collection 
only, had the right appoint sub-agent for collection, and pre- 
scribe the conditions under which the draft should handled this 
sub-agent, and the letter instructions was positive direction that 
the collecting bank should take property the draft. When the 
appellant (defendant) undertook act under this letter 
tions, the conditions imposed thereby, and under these 
conditions property the draft. 

connection with the bills lading attached thereto, the 
draft bore its unmistakable evidence that was for the purchase 
price cotton sold the appellees (plaintiffs) the Davis Cotton 
Mills, and this fact, connection with the positive and in- 
structions, contrary the usual custom and course business, that 
the amount should credited the sender’s account only when col- 
lected, was sufficient put the collecting bank notice the fact that 
the forwarding bank was not the owner the draft. Under the ar- 
rangement for the handling this draft, evidenced the letter 
instructions and the acceptance thereof, the appellees their agent, 


i 
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the Delta Bank, could have recalled, otherwise controlled, the paper 
any time before its payment, and the collecting bank required 
rights the draft except agent for and could 
acquire rights the proceeds the draft until after the draft had 
been paid. 

the draft matured and was paid, however, the Delta Bank 
Trust Company failed business, closed its doors and was taken 
over for liquidation the state banking department, and the appellant 
was notified that fact. The insolvency and suspension business 
the forwarding bank terminated whatever authority the appellant 
had might have had credit the proceeds the draft pay- 
ment the debt due such bank, and since the appellant collected 
the draft and credited the proceeds the debt the defunct bank 
after notice its insolvency and think the appellees, 
the owners the draft, are entitled recover from the appellant the 
amount collected and credited.’’ 


BANK BOUND VICE PRESIDENT’S PROMISE TAKE 
NOTE 


recent case, the Court Civil Appeals Texas held that 
bank was liable note indorsed its vice president without re- 
course where another bank took the note relying the vice presi- 
dent’s promise that the note would paid whenever the second bank 
needed the money. The case which the court held Central State 
Bank Dallas First State Bank Abilene, 276 Rep. 941. 

The note question was payable the Central State Bank 
Dallas, the defendant, and was executed the Empire Drug Company 
and Ardrey. The note was indorsed Squires, active 
vice-president the bank, the following form: Without recourse, 
Central State Bank, Squires, Vice President.’’ ‘The sum 
$2,449.50, the proceeds the note was then placed the_credit the 
Empire Company. that time the company was indebted the bank 
the sum $7,000. 

appeared that Squires was stockholder the Empire Company, 
but this fact was unknown the plaintiff. also appeared that 
was member discount committee created resolution the 
board directors the bank. This committee alone, was empowered 
behalf the bank pass upon applications for loans $5,000 
more. 

When the note was executed the First State Bank Abilene, the 
plaintiff, had deposit the defendant bank. Against this deposit was 
charged sum equal that with which the Empire Company’s account 
was debit slip showing this charge and the note were then 
sent the president the plaintiff bank, together with letter con- 
taining the following paragraph: 
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not want impose you, all, but wondering you 
can handle the inclosed note for for days. absolutely good 
without indorser, and sure you know Ardrey, the man who has 
indorsed it. also will take from you any time you need the 
money. will appreciate you doing this for me, will not 
venience 

The letter was written the bank’s stationery and was signed, 
Squires, Vice Upon receipt this letter the 
plaintiff bank the account the defendant with the proceeds 
the note, and subsequently agreed reconciliation the 
the defendant, upon which the plaintiff was charged with the 
proceeds the note. The Empire Company subsequently went into 
and the note proved worthless. The plaintiff then 
demanded that the defendant take the note, but the defendant re- 
fused so. The plaintiff then brought this action compel the 
defendant take the note. 

was held that the plaintiff was entitled recover took the 
note with the understanding that the defendant would take any 
time the plaintiff needed the money and the circumstances indicated that 
the promise take the note under such conditions was the promise 
the defendant rather than the promise its vice president. The 
court held even though the note represented loan which had not 
been passed the discount committee, did not appear that 
this fact was known the plaintiff and the representations made 
Squires his letter the president the plaintiff bank, the opinion 
the court, clearly indicated that the note had been properly accepted 
the defendant. 

affirming judgment favor the plaintiff, the court said: 

this note was executed and accepted appellant (defend- 
ant) bank through its vice president and indorsed appellant without 
recourse, its status was that any subsequent owner holder could look 
alone the makers the note for its appellee had 
accepted the note while this status remained, would have been bound 
this indorsement and could have looked alone the joint makers 
same for its liquidation. The note was the property appellant when 
this indorsement was placed thereon, and remained its property until 
aecepted appellee. true that appellant, through its vice-presi- 
dent, charged the proceeds the note that went immediately the 
eredit Empire Drug Co. appellee’s (plaintiff’s) account. This 
was done only the assumption that appellant would able ne- 
gotiate with appellee the purchase the note. appellee had declined 
the note the terms submitted, appellant would have been 
compelled have restored the account appellee its before 
depletion the charge against the proceeds this note. 

did not submit the proposition that appellee accept the 
note its status indorsement without recourse, but, the contrary, 
submitted the proposition that appellee accept the note, discounted 
appellant, the condition that, ‘We also will take from you 


‘ 

‘ 
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any time you need the money.’ The pronoun ‘we’ the above 
quotation from the said letter could only refer appellant. this 
condition, changing the position appellant its liability the 
note, and not its status presented the said indorsement, was 
the note accepted appellee. That note indorsed ‘without recourse’ 
and still owned the indorser can made, for valuable considera- 


tion, the subject independent agreement, the effect which may 
the destruction such indorsement, cannot questioned. the 
instant case the consideration was, its effect, the receipt appellant 
the proceeds the 


PAYMENT CASHIER’S CHECK FORGED INDORSE- 
MENT 

Where the purchaser cashier’s check sues the issuing bank for 
the amount the check upon the theory that has been paid 
forgery the payee’s indorsement, the burden upon the purchaser 
prove that ‘the indorsement forgery. Garrett Bank Sledge, 
Supreme Court Mississippi, 106 So. Rep. 629. 

this case appeared that negro approached the plaintiff with 
letter recommendation signed the name Mrs. Ida Crenshaw. 
The letter stated that the negro was tenant the writer, that 
owned considerable farm equipment and that owed the writer $116, 
paid, she would release 

The plaintiff thereupon made trade with the negro and pay- 
ment delivered him check issued the defendant bank 
payable the order Mrs. Ida Crenshaw. This check was subsequently 
bank Memphis, Tenn., which had been deposited 
corporation. The manager the corporation could not remember 
from whom the check had been received but testified that was taken 
the course business and 

Neither the negro nor Mrs. Crenshaw could located the time 
the trial. There was testimony that the indorsement the check 
was not that Mrs. Crenshaw nor was shown that there actually was 
such person. 

was held, stated above, that, under the the bur- 
den was upon the plaintiff prove that the indorsement was forgery. 
Accordingly, judgment favor the bank was affirmed. 


BANK STOCKHOLDER LIABLE CREDITORS 

Under the Banking Law New Mexico, person who appears 
the books the bank stockholder, liable the bank’s 
upon the failure the bank, even though not the actual owner 
the shares. Ozment Porter, Mex., 241 Rep. 1025. 
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Section Chapter 67, Laws 1915, provides that every bank 
stockholder shall liable for the debts the bank the extent the 
par value his stock addition the amount invested. further 
provides that term stockholder shall apply not only such persons 
appear the books bank shareholders, but also every 
owner stock, legal equitable, although the same may stand such 
books the name another person, but not person who holds the 
stock collateral security for the payment debt.’’ 

appeared, according the books the bank, that the defendant 
the above referred was the owner ten shares the bank’s 
stock. The defendant showed that when received the stock was 
him for the purpose enabling him qualify director 
the bank, that immediately indorsed the certificate and delivered 
the real owner and that when subsequently resigned asked 
the owner have the shares transferred the books the bank the 
owner’s name, which the latter failed do. 

was held that, notwithstanding these facts, the defendant was 
liable. ‘‘This said the court, ‘‘is plain, and requires in- 
terpretation. provides terms that any person whose name stock 
banking corporation stands upon the books the corporation shall 
liable the par value the stock.’’ 

The court further said: ‘‘It may said that this hard case for 
the defendant have pay under the circumstances; but the law 
must obeyed the people and the courts. The defendant undoubt- 
edly has remedy against the real owner the stock.’’ 


= 


The Law Bank Checks 


Consideration 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositors and Other Parties Checks 


JOHN EDSON BRADY and FRANK WOGLOM 


NOTE. This the fifteenth series articles dealing with 
the Law Bank Checks. Subsequent articles will take Present- 
ment, Protest, Collection, Clearing Houses and other phases this 
branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


88. Necessity for consideration. 


89. Presumption consideration. 

What constitutes consideration. 

91. Releasing debt third party. 

92. Checks given gambling transactions. 
given under duress. 

94. Accommodation checks. 

95. Gift check. 

96. Absence failure consideration. 


87. Definition consideration. 


Under certain which will referred later, the 
right enforce check depends upon whether the check supported 
valuable consideration. 

valuable consideration has been defined ‘‘either some benefit 
conferred upon the party whom the promise made, upon third 
party his instance request; some detriment sustained, the in- 
stance the party promising, the party whose favor the promise 

The term when used connection with negoti- 
able instrument, means the money, services, goods other thing 
value given for the 


Law 


Section the Uniform Negotiable Instruments Act, which treats 
consideration reads follows: 
“See. Consideration, what any consideration sufficient 


95. 
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When the consideration consists something other than money, any 
advantage benefit the promisor, matter how small, the least 
injury detriment the promisee sufficient give vitality the 


general any consideration, sufficient support ordinary con- 
tract, will sufficient support check.* 


88. Necessity for consideration. 
check, binding obligation upon the drawer, the hands 
the payee, must supported sufficient consideration. check 
effect engagement that the amount thereof will paid the 
drawee the holder upon due presentment and, the event dis- 
honor and the necessary proceedings being duly taken, that the drawer 
will pay the amount. When supported valid consideration the en- 
gagement ripens into contract. But, when the check delivered the 
payee without consideration, his hands mere naked promise un- 


enforceable law.5 
When, however, check, though given originally without considera- 


tion, comes the possession holder due course, without notice 
the want consideration, may enforce the same manner 
though had been based upon good and sufficient 
other words want consideration not defense against the holder 


support simple contract. antecedent pre-existing debt constitutes 
value; and deemed such whether the instrument payable demand 


future time.” 
Illinois. second sentence this section adopted Illinois reads 


follows: 

“An antecedent pre-existing claim, whether for money not, constitutes 
where instrument taken either satisfaction therefor security 
and deemed such, whether the instrument payable demand 
future time.” Rev. Stat. 1921, ch. 98, 45. 

Wisconsin. The statute originally passed Wisconsin changed 
‘tion materially but the wording the uniform act was restored 1917. Laws 
1899, ch. 356, amended Laws 1917, ch. 179; Stat. 1921, 1675-51. 


Columbia, Inc., Lamp Co. Mfg. Co., Mo. App. 115. 


check delivered payment for shares corporate stock, issued 
‘the drawer, based sufficient consideration. Avon Springs Sanitarium Co. 
Kellog, 125 App. Div. 51, 109 Supp. 153. Aff’d 194 51, 
Rep. 1132. 

Armour Packing Co., Ga. App. 253, Rep. 138. 

When sued the check the original payee, the drawer can show parol 
evidence that the check without consideration, that the consideration has 
failed. Purcell Armour Packing Co., Ga. App. 253, Rep. 138. 

Thompson Sioux Falls Nat. Bank, 150 231, Ed. 1063. 

The Uniform Negotiable Instruments Act, Sec. 28, provides follows: 
“Absence failure consideration matter defense against any person 
not holder due course; and partial failure consideration defense pro 
tanto, whether the failure ascertained and liquidated amount otherwise.” 
Section the New York Law. 

See, infra, Holders Due Course. 
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89. Presumption consideration. 


While check, least between the immediate parties, must 
supported consideration, order enforceable, there this 
distinction between checks and other simple contracts, with reference 
the proving consideration. the usual case action brought 
upon contract the burden upon the plaintiff prove consideration. 
But when the action based upon check, upon any negotiable in- 
strument, consideration presumed. action against the drawer 
check the holder makes out prima facie case when proves the 
execution and delivery the check, and that has taken the neces- 
sary steps, such making due presentment and giving notice dis- 
honor, charge the drawer with liability. The check imports its own 

between the payee and drawer check this presumption not 
absolute. When the action brought the payee against the drawer 
the presumption may rebutted showing that the check was de- 
livered without consideration. But the prima facie presumption 
consideration, which negotiable instrument carries while the hands 
the payee, transformed into conclusive and absolute presump- 
tion, when the instrument the hands bona fide holder, who 
has purchased for value, before maturity, without notice any de- 
fect its past history.® 

was one time questioned whether check came within the cate- 
gory negotiable instruments import consideration and carry 
the innocent purchaser the same peculiar right enforcement free 
from equities which belongs negotiable instruments solely. But this 
question has long since been settled favor the negotiability 
checks. 


§90. What constitutes consideration. 
Where the parties agree upon consideration, and thing 


Fuller Hutchings, Cal. 523; Johnson Wright, App, Cases 
216; Ballard Breigh, Tex., 262 Rep. 836; Foster Paulk, Me. 425; 
Columbia Lamp Co. Mfg. Co., Mo. App. 115; Terry Ragsdale, 
Grat. (Va.) 342. 

metal check, issued workman lieu wages, and transferred him 
another stamped one side with the name the company issuing and 
the other “Good for one dollar merchandise,” presumed have been based 
upon adequate consideration. Kentucky Coal-Mining Co. Mattingly, 133 Ky. 
526, 118 Rep. 350. 

action the payee the drawer must affirmatively show want 
consideration prevent recovery. Columbia Inc. Lamp Co. Mfg. Co., Mo. 
App. 115; Fuller Hutchings, Cal. 523; Ballard Breigh, Tex., 262 
Rep. 886. 

The Uniform Negotiable Instruments Act provides Sec. 24, “Every 
negotiable instrument deemed prima facie have been issued for valuable 
consideration; and every person whose signature appears thereon have become 
party thereto for value.” 


Pureell Armour Packing Co., Ga. App. 253, Rep. 138. 
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without fixed value, the court will not substitute its judgment the 
adequacy the consideration for that the contracting parties, but 
will uphold and enforce the contract, unless, indeed, there evidence 

The consideration may consist agreement perform some act 
the future, such agreement transfer deliver certain prop- 
erty the drawer the check time subsequent the giving 
the And, such the drawer cannot defend the 
ground that the property was not delivered, where shown that 
was tendered and 

Where the payee check performed services caring for the 
maker the check, which she would not have performed except for 
prior promise made the maker the check, that would either 
buy the payee farm pay her for her services him, was held 
that there was consideration for the making and delivery the 

Where two persons exchange their checks, each check considera- 
tion for the the drawer check delivers the payee 


10. Wolford Powers, Ind. 294; Price Jones, 105 Ind. 543; Miller 


Finley, Mich. 249. 

11. Tradesmen’s Nat. Bank Curtis, 167 194, Rep. 429; 
Caren Leibovitz, Supp. 952, 113 App. Div. 674. 

check delivered payment for services already rendered and rendered 
the payee the drawer based upon sufficient consideration and enforce- 
able, though delivered subject written memorandum stipulating that the check 
shall not payable until after the maker’s death. Foxworthy Adams, 136 Ky. 
403, 124 Rep. 281. 

purchaser farm gave his check initial payment the purchase 
price farm. Thereafter decided not purchase and stopped payment 
the check. was held that there was good consideration for the check and 
that the vendor could recover action the check. Thompson Killhefer, 
359, 119 Atl. Rep. 770. 

Defendant March 11, 1909, signed order for automobile 
delivered plaintiff April 25th. signed check for $500. Plaintiff 
agreed hold the check until the defendant could send him duplicate out 
his check book and properly numbered. March 13th defendant canceled his 
order. the 15th the check was presented the bank and payment refused. 
was that the check was founded sufficient consideration and that 
the drawer was liable. American Automobile Co. Perkins, Conn. 520, 


Atl. Rep. 954. 

12. Hawkins Windhorst, Kans. 522, 108 Pac. Rep. 805. 

13. Coe MeGran, Idaho 582, 131 Pac. Rep. 1110. 

14. Foster Paulk, Me. 425. 

See also Crawford County State Bank Stegemann, 137 Ia. 13, 114 
Rep. 549; Montgomery Garage Co. Manufacturers’ Liability Ins. Co., 
152, 109 Atl. Rep. 296, 298. 

Where gave his check exchange for check drawn was 
held that the exchange the checks constituted consideration, one check being 
good consideration for the other, and bank which received A’s check, indorsed 
its order, the day following its date and applied reduction over- 
draft owed was held entitled recover against upon dishonor the 
eheck. Merrill Trust Co. Brown, 122 Me. 101, 119 Atl. Rep. 109. 

Where check given for too great amount, check for “the change,” 
use the court’s language, supported ample consideration. Weschler 


McCarthy Bro., 145 Supp. 895. 
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exchange for the check third person, the drawer liable thereon 
even though the check the third person dishonored upon pre- 

Pennsylvania case the following facts appeared. being in- 
solvent but having some credit, induced who was ignorant his in- 
solvency, exchange checks with him. depositing A’s check, 
found that had funds, and him make his check good. 
then induced exchange checks with him like amount, also 
being ignorant A’s insolvency), and handed C’s check receiving 
back his own check B’s order. then drew the amount C’s check 
from the bank. deposited A’s check and soon discovered that had 
drawn C’s check, was held that could not 

pre-existing indebtedness, even though barred the statute 
limitations, sufficient consideration for the delivery 
and the check need not recite that such the 

Where mortgagee property satisfies the mortgage and surrenders 
the bond the mortgagor, consideration check for specified 
sum, such consideration adequate sustain the validity the check 
though the mortgagor not indebted the 

Minnesota case appeared that husband bought property and 
took title the name another with trust favor himself. 
was held that check given the husband his wife recognition 
her marital rights the property, was supported sufficient con- 

The settlement disputed claim has been held sufficient 
consideration for the making and delivery 

Where contract for the sale garage was unenforceable because 
not writing, was held that the seller could nevertheless enforce 
check given him the buyer, appearing that the seller was ready 
and willing carry out the But, where the consideration 
for the giving check illegal recovery can had the check 


Releasing debt third party. 
held that the surrender claim against third party good 


Shannon Horley, Mise. Rep. (N. Y.) 623. 

Stedman Carstairs, Pa. St. 234. 

Ingersoll Martin, Md. 67; Baxter Brandenburg, 137 Minn. 259, 
Rep. 516. 

Baxter Brandenburg, 137 Minn. 259, 163 Rep. 516. 

Scanlon Wallach, 102 Supp. 1090, Mise. Rep. (N. Y.) 104. 

Baxter Brandenburg, 137 Minn. 259, 163 Rep. 516. 

Porter, Cal. App. 200, 198 Pac. Rep. 429. 

Murman against Manning, 211 Supp. 575. 

Elkin Henson Grain Co., White, 134 Miss. 203, So. Rep. 531. 


\ 


163 


100 THE BANKING LAW JOURNAL 


tion check drawn and delivered him releases the debt, the 
check founded upon valid and may enforced against 
the drawer. Thus, where the drawer check delivered bank, 
order discharge claim, which the bank was attempting enforce 
against third person, was held that the drawer was liable the 
theory that the discharge the original debtor and the substitution 
new one his stead was sufficient consideration for the 

But, where the drawer delivered his check the payee, whereupon 
the latter delivered certain goods third party, being understood 
that the check would paid out the proceeds the sale the goods, 
received the third party and turned over the drawer, which ar- 
rangement, however, was not carried out the third party, there was 
consideration for the check and was held that the payee could not 
recover 

Where check given induce the payee release third party 
from unprofitable contract there sufficient consideration 


23. National Bank Newbury Sayer, N.@H. 595, Atl. Rep. 189. 
See also Carr Rountree, Ga. App. 348, Rep. 589; Brook Key 
Townsend, Ga., 129 Rep. 913. 

Where the defendant gave his check the plaintiff payment bill 
owing the plaintiff from third party, and the plaintiff thereupon gave the 
third party receipt full, was held that there was sufficient consideration 
for the check and that the plaintiff could recover it. The court said: “Re- 
the most elementary principles law, will found, think, that 
the check had valuable consideration. not enough for the maker say 
that received benefit. detriment the payee ‘often consideration 
for promise benefit the man who makes it.” Co. 
Howerton, 154 Ia., 472, 134 Rep. 1068. 

The plaintiff’s check, given satisfaction bank’s claim against person 
who had presented forged check purporting signed the plaintiff, 
based upon good consideration. Schofield Texas Bank Trust Co., Texas, 175 
Rep. 506. 


Purcell Armour Packing Co., Ga. App. 253, Rep. 138. 
25. Treese, Okl., 217 Pac. Rep. 396. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining 
law banking and negotiable instruments 


DRAWEE BANK LIABLE CERTIFIED CHECK 


Bulliet Allegheny Trust Co., Supreme Court Pennsylvania, 131 
Atl. Rep. 471 


negotiating for the purchase oil property, Mitchell drew 
check for $5,000 the defendant bank the order his agent. 
The latter indorsed the plaintiff trustee and delivered 
another party escrow evidence good faith that the remainder 
the purchase price would paid. 

The sent telegram the defendant bank asking 
whether would honor the check and the defendant replied wire 
that would. Upon presentment, the check was refused because 
Mitchell had stopped payment. this action the plaintiff against 
the drawee bank, was held that the plaintiff could recover. 
deciding, the court held that the telegram amounted certifica- 
tion the check; that far the liability drawee bank 
check which has certified concerned, the check may presented 
any time within the period fixed the statute limitations; and 
that defenses which the drawer might have against the payee are not 
available the drawee bank where the check has been certified. The 
case holds effect that the drawer check cannot stop payment 
after has been certified. 


Action Bulliet, trustee for the Woolfolk Oil: Co., against 


the Allegheny Trust Co. Judgment for plaintiff, and defendant 
peals. Affirmed. 


George Wallace (of Wallace, Patterson Collin) Pittsburgh, 


for appellant. 


appellee. 


Francis Harbison and Watson Freeman, all Pittsburgh, 


SCHAFFER, J.—This action was brought against the 


trust company check for $5,000, drawn Mitchell the 
order Grove MeNair, which the defendant had undertaken honor. 


Mitchell was negotiating Louisville, Ky., for the purchase 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 214, 1071, 1208. 
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oil property Grove MeNair was his agent the transaction. The 
-memorandum agreement sale between the parties provided that 
Mitchell would place the hands Bolling Co. $5,000 
escrow evidence good faith that would pay the remainder the 
purchase price. The agreement contained provision that, the event 
Mitchell’s failure carry out his undertaking, the $5,000 should 
forfeited the seller, Bulliet, trustee for Woolfolk Oil Co. 
meet the requirement the agreement purchase, Mitchell drew 
his check the order for the sum dated Febru- 
ary 10,1919. Mitchell, after drawing the check, returned Pittsburgh, 
made his account the bank good for the amount it, and, response 
telegram from Bulliet defendant, inquiring whether would 
honor Mitchell’s check for $5,000, defendant replied wire that 
would. This amounted certification the check. Brady, the Law 
Bank Checks (1915) 230, 347; Banking Law Journal Digest 
(Brady, 1924) 214; Corpus Juris, 705; Farmers’ Merchants’ 
National Bank Winchester Elizabethtown National Bank, 
Pa. Super. Ct. 271. 

Mitchell failed make the payments provided the agreement, 
the first which was payable February 13th (the time for this pay- 
ment was extended February 15th), and the check for $5,000 was de- 
posited bank Louisville the latter date. When presented for 
payment, defendant, owing its having received notice from Mitchell 
stop payment the check, refused honor it, and wrote letter 
saying that the check was returned ‘‘on account the indorsements 
same, and also because Mr. Mitchell has requested withhold pay- 
ment until some matters connection with the deal are cleared up.’’ 
Nothing was said about delay presentation the check. Additional 
indorsements were placed upon the check, and was again forwarded 
defendant for payment. receipt the check, defendant wrote 
the bank Louisville, but raised question the indorsements. 
this letter defendant acknowledged that had sent the telegram 
agreeing honor the check, but said that Mitchell had directed not 
pay, claimed the agreement sale had not been fulfilled. 

The first position assumed appellant that there was delay 
presenting the check, the clearance time between Louisville and Pitts- 
burgh being hours, and that reason thereof relieved from its 
undertaking pay. From examination the testimony, not 
apparent that there was any delay the presentation the check. 
While dated February 10th, under the terms the agreement 
sale was applied against the first payment account the 
money which fell due February 13th, which was extended 
oral agreement February 15th, and was not forfeited 
the.seller liquidated damages unless that payment was not made. 
Mitchell had all the day the 15th make the payment. The check 
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was mailed that day the Louisville bank the defendant. 
the contention appellant that, the defendant sent its telegram 
February 11th, saying would honor the check, the check should have 
been forwarded not later than the 12th, and should have arrived 
Pittsburgh for payment the 13th, whereas did not arrive until the 
16th 17th. Even should concluded that bank can, under 
the here shown, set the defense delay present- 
ment against check which has certified, which think not the law, 
there was requirement that the check should used forwarded 
before February 15th, the day which was mailed, until that 
day was not payable account the purchase price and not forfeit- 
able the event that the first installment thereof was not paid. De- 
fendant’s telegram, promising honor the check, was acceptance 
it. The Negotiable Instruments Law effect provides (section 187, 
Act May 16, 1901 [P. 194; Pa. St. 1920, 16184]) 


check certified the bank which drawn, the 


The Negotiable Instruments Law expressly provides for acceptances 
separate paper. 

acceptance written paper other than the bill 
itself, does not bind the acceptor except favor person whom 


shown, and who, the faith thereof, receives the bill for value.’’ 
Act May 16, 1901, 134 (P. 194; Pa. St. 1920, 16126). 


Acceptance separate paper was held good Steman Har- 
rison, Pa. 57, Am. 491. delay presenting check the 
bank for payment which the bank has accepted certified will not dis- 
charge from the obligation pay. Norton Bills and Notes, 
588 seq. Where check certified the instance the holder (as 
this one was) the drawer and indorsers are thereby discharged (Ne- 
gotiable Instruments Law, Act May 16, 1901, 188 [P. 194; Pa. St. 
1920, that the rule requiring presentment certified 
well uncertified check within reasonable time order charge 
the drawer has application. far the drawee bank concerned, 
demand for payment certified check may made upon any 
time within the statute limitations. Brady, the Law Bank Checks 
(1915) 80, and cases there cited. 


certification constitutes new contract between the holder and 
the bank. certifying, the drawee bank enters into ab- 
solute agreement pay the check upon presentment any time within 
the time fixed the statute Brady, the Law Bank 
Checks (1915) 232. 


Smith Hubbard (1919) 205 Mich. 44, 50, 171 546, 
stated (page 
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are custom order that the holders may 
their business transactions make use them substitute for money, 
and their function that end the business world they are not ex- 
pected promply returned the bank issuing them for redemp- 
tion ordinary checks, notes, similiar negotiable 


Nor think appellant any better case its second position, 
far the indorsements are concerned. After the check was returned 
the second time, with additional indorsements, and when sent the 
paper back, dissatisfaction was expressed the indorsements. 
Defendant cannot permitted prejudice plaintiff’s position now, 
not having raised the first instance. 


party gives reason for his conduct and decision touching 
anything involved controversy, cannot, after litigation 
gun, change his ground, and put his conduct upon another and dif- 
ferent consideration. not permitted thus amend his hold. 
Co. Lake Lodore Improvement Co., 232 Pa. 293, 300, 306, 
308, quoting from the leading case Railway Co. 
258, Ed. 693. 


The rule founded equitable estoppel. Second Nat. Bank 
Allegheny Lash Corp. 299 371 (C. Cir. 1924). Not hav- 
ing raised the question before, when, there had been any substance 
the objection the indorsements, plaintiff might have corrected any 
error, defendant estopped from interposing the defense now after 
suit brought. 

But the objection the indorsements without foundation. They 
were regular, followed the course the paper, and were consonance 
with the disposition the money provided the agreement sale. 
The check was drawn MeNair; indorsed ‘‘to the order 
Bulliet, trustee for the Woolfolk Oil Co., and placed hands 
Bolling Co. escrow agent part escrow agreement between 
Mitchell and and was also indorsed Bulliet 
trustee ‘‘for deposit joint account with Bolling Co., es- 
crow agent,’’ and Bolling Co., escrow agents, the order 
Bulliet, trustee, and him that capacity. The prior indorse- 
ments were guaranteed the Louisville bank which the check was 
deposited, and that bank indorsed the paper. think the defendant 
would have been fully protected the indorsements paying the 
eheck. 

The third and real defense attempted the defendant was put 
itself the position Mitchell, and make the defense against the 
check that might have made had still been liable it, and 
show, incidental this defense, that the plaintiff had record title 
the property account which the check was given. being per- 


THE BANKING LAW JOURNAL 105 


mitted make the defense which Mitchell might have made, appellant 
was accorded greater privilege than was entitled to. between 
and the plaintiff, such defense was available. Its undertaking was 
absolute and unconditional honor the check, and could not, in- 
terposing defense available Mitchell, repudiate what had bound 
itself do. hold otherwise, would necessary ignore the effect 
the certification check the instance the holder. The Ne- 
gotiable Instruments Law, 189 (Pa. St. 1920, 16186), provides that 
check does not operate assignment the funds unless the drawee 
bank certifies it, ‘‘and the bank not liable the holder unless and 
until accepts certifies the check,’’ but when accepts certifies 
liable him. The effect the bank’s certifying check the 
request holder create new obligation the part the bank 
that holder, the amount the check passes the credit the holder, 
who thereafter depositor that amount. Negotiable Instruments 
Act, Central Guaranty, Trust Safe Deposit Co. White, 206 
Pa. 611, 76; Girard Bank Bank Penn Township, Pa. 92, 
Am. Dec. 507. Joyce, Defenses Commercial Paper (2d Ed. 
1924) vol. 850, said: 


the law merchant this country, the certificate the bank 
that check good equivalent acceptance. implies that the 
drawn upon sufficient funds the drawee’s hands, and that 
they have been set apart for its satisfaction, and that they shall 
applied whenever the check presented for payment. constitutes 
undertaking, not that the check then good, but that will con- 
tinue good. Such agreement binding and obligatory upon 
banks their notes any other valid obligation. The 
purpose certifying check regards both parties enable the 
holder use money.’’ 


And again the same work the author says upon proper authority 


certification check application the drawer does not 
operate discharge him from liability thereon, and, long re- 
mains undischarged, the defense fraud open, both him and the 
bank. But where certification made the request the holder, the 
effect different, and discharges the drawer from further liability 
the check, and substitutes new contract between the holder and the 
bank, which the money for the check transferred from 
the account the drawer the account the holder; that, con- 
templation law, the obligation the bank the holder such 
the same the funds had been actually paid out the bank him, 
him redeposited his own credit, and certificate deposit issued 
him therefor.’’ 


The obligation acceptor pay the instrument according 
the tenor his acceptance. Negotiable Instruments Law, (Pa. 
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St. 1920, 16052). has been said that acceptor admits everything 
essential the validity the bill, and this ground cannot, for 
example, even set the defense want consideration between the 
parties. See Joyce, Defenses Negotiable Paper, vol. 341. The 
acceptor cannot defend the ground want consideration between 
the drawer and the payee. Vanstrum Liljengren, Minn. 191, 
Colo. App. 440, 613; Davidson Keyes, Rob. (La.) 254, 
Am. 209; Debuys Johnson, Mart. (La.) 286; Smith 
Adams Co., La. Ann. 409. Corpus Juris, 747, 1018, the 
rule thus stated: 


action the payee the acceptor the drawer, 
failure censideration between the drawer and the drawee not 
defense.’’ 


The business the country could not carried unless those 
transacting may rely upon such undertakings financial institutions 
the one with which are dealing. The court below should have dis- 
posed the case matter law, giving binding instructions 
plaintiff’s favor. 

The assignments error are all overruled, and the judgment 
affirmed. 


SIGNATURE BACK NOTE SUFFICIENT 
UNDER AGREEMENT SIGN SURETY 


Roberts Byars, Court Appeals Kentucky, 276 Rep. 839 


The plaintiff agreed execute mortgage crop straw- 
berries consideration the defendant’s signing certain note 
surety. The defendant signed his name the back the note in- 
stead the face under the signature the maker. The plaintiff 
did not pay the note maturity and the defendant paid it. Sub- 
sequently the plaintiff sought have the canceled the 
ground that the consideration therefor had failed because the de- 
fendant had not signed the note surety. was held that since 
under the provisions the Kentucky statutes the defendant in- 
dorsing the note engaged that would pay the amount thereof 
the holder, and since under provision the note the defendant 
waived notice dishonor, there was substantial difference be- 
tween his obligation when signed his name the back the note 
and what would have been had signed his name the face. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1221. 
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Furthermore, the defendant had pay the note, and discharged 
his legal liability only when did pay it, was held that the mort- 
gage should enforced. 


Suit Henry Roberts and others against Byars and others, 
with counterclaim defendants. Judgment for defendants, and plain- 
tiffs appeal. Affirmed. 

Mason, Adairville, for appellants. 

Coleman Taylor, Russellville, for appellees. 


HOBSON, C.—Henry Roberts owed Walton Byars October, 1922, 
needed the money and finally was arranged that 
would give Walton Byars his note, due days, with 
Byars surety, and, secure Byars his surety the note, 
berries had growing. The note and the mortgage were executed. 
Byars instead writing his name under the name Roberts 
the face the note wrote his name the back it. Walton Byars took 
the note the bank Adairville, where the parties lived. The bank 
the note. Roberts failed pay maturity. Byars 
paid it, and the bank assigned the note him. After this Roberts 
brought this suit against Byars, alleging that the consideration 
for the mortgage had failed, that Byars had not signed the note 
surety, and asking that the mortgage canceled. Byars, answer and 
counterclaim, prayed the enforcement the mortgage. The circuit 
court gave judgment favor Byars. Roberts appeals. 

The note concludes with these words: 


the drawers, indorsers and all parties interested, severally 


waive notice maturity, non-payment, protest and notice protest 
this note.’’ 


When Byars wrote his name the back the note therefore 
waived notice dishonor. Under the statute the signature the in- 
dorser without additional words sufficient indorsement, and thereby 
engaged that would pay the amount thereof the holder. Ken- 
Statutes, 31, 66. notice dishonor was 
waived there was substantial difference between his obligation under 
the statute when wrote his name the back and what would have 
been had signed his name under Roberts’ the face the note. 
fact, Roberts’ rights were wise prejudiced. The parties made 
the transaction with the view the bank’s taking the note. The bank 
did take it. Byars, when the note was not paid, had pay it, and only 
discharged his legal liability when did pay it. The mortgage was 
therefore properly enforced. 
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urged that the court improperly ordered certain money 
paid into court, but this did not prejudice appellants, and the party who 
was ordered pay the money not complaining. 

Judgment affirmed. 


GIFT BANK BOOKS DECEDENT NOT 
PROVED TESTIMONY CLAIMANT 
AND HIS WIFE 


Buoninfante’s Estate, Surrogates Court, Westchester County, 212 
Supp. 265 


The nephew decedent attempted prove gift causa mortis 
three bank books, which represented deposits amounting $8,- 
214.15. was alleged that the gift was made the night before the 
decedent died, the presence the nephew and his wife. The only 
testimony offered prove the gift was that the nephew and his 
wife. The court held that this evidence was insufficient establish 
that gift was made. 


the matter the proceeding discover alleged property 
Dominico Buoninfante, deceased. Claim nephew decedent 
gift causa mortis certain property deceased. Gift not sustained. 

Wallace Wallace, Yonkers, for claimants. 

Francis Donoghue, Yonkers, for administrator. 


SLATER, claimant, nephew the decedent, asserts 
gift causa mortis three certain bank books, which represent deposits 
totaling $8,214.15. The decedent resided with the claimant for period 
about years. was survived brothers and the nephew 
claimant. The alleged gift asserted have been made the night before 
decedent died, and only the presence the claimant and his wife. 
The wife testified the acts constituting the gift. 

Gifts are not presumed. Possession personal property evidence 
gift member family decedent having access his papers 
proves nothing derogation ownership the decedent. The burden 
proof the claimant. Matter Wendell’s Estate, 121 Rep. 
569, 201 845. Although the proof must clear and convincing, 
greater proof necessary than that which must offered prove 
any claim. Ward New York Life Ins. Co., 225 314, 122 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 464. 
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207 Caldwell Lucas 233 248, 135 321. Requisite proof 
actual delivery must made with possession and dominion surrendered. 
St. Rep. 758. case found where gifts have been sustained where 
the husband claimant, and the only proof his claim the testi- 
mony given his own wife. The wife competent witness, under 
section 347 the Civil Practice Act. Matter Wood, 185 App. Div. 
936, 172 927. Nevertheless she interested one. Matter 
Sarah Van Vranken’s Estate, 120 Rep. 280, 198 445. 

Cases such this must carefully scrutinized. The savings 
lifetime might easily taken away from the next kin the testi- 
mony witness who speaks under the strongest bias and greatest 
temptation. The story not improbable; not corroborated. 
against sound policy accept unsupported statements 
interested witness true under the circumstances and with the results 
which will exist this alleged gift held good. Killian Heinzerling, 
gifts not have corroborating witnesses present when the gift 
made, they must suffer the consequences. The court will not assume the 
burden depriving estate funds unless testimony offered an- 
other than the one vitally interested its result. 

The evidence offered does not come what this court considers 
necessary constitute fair preponderance credible evidence 
against the estate the decedent. The gift not sustained and the 
bank books should delivered the administrator. 


RENEWAL NOTE WITH KNOWLEDGE 
FRAUD PROCURING WAIVER 
DEFENSE 


Bank Union Hungerford, Supreme Court Oklahoma, 239 Pac. 
Rep. 252 


this action note given payment corporate stock the 
defense was that the note was obtained false and fraudulent rep- 
resentations and that there was consideration therefor. ap- 
peared that the note was renewed several times both before and 
after the note was assigned the plaintiff bank. The defendant 
contended that did not the fraud until after the note 
became due for the last time. The evidence did not support this 
contention. the contrary, showed that the defendant knew 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 462. 
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should have known the fraud before some the renewals were made. 
was held that the defendant, renewing the note such con- 
ditions, waived the defense fraud and was liable thereon. judg- 
ment for the defendant was, therefore, reversed. 


Action the Bank Union against Charles Hungerford note. 
Judgment for defendant, and plaintiff appeals. 
manded, with directions. 

Daniel Huett, Enid, and Fogg and Snyder, both 
Reno, for plaintiff error. 

McKeever, Moore Elam, Enid, for defendant error. 


JONES, C.—This action was instituted the district court Gar- 
field county the plaintiff error, plaintiff, against the defendant 
error, defendant, recover the sum $2,000 evidenced cer- 
tain promissory note, together with interest and attorney’s fee, and 
the trial same before the court and jury verdict was rendered 
favor the defendant, and against the plaintiff, and judgment ren- 
dered the court accordance with said verdict, from which judg- 
ment the trial court the appellant prosecutes this appeal and 
various specifications error, upon which relies for reversal the 
judgment. 

The facts, disclosed the record, show that November 29, 
1916, the defendant, Charles Hungerford, who resided near the town 
Meno Major county, Okl., purchased $2,000 worth stock the 
Geronimo Motor Co., corporation then being promoted. The stock 
was purchased from two agents, Groskins and Blaker, who were stock 
salesmen for the firm Shands Funnell Enid, the fiscal agents 
Geronimo Motor Co. Defendant alleges that this sale was made the 
office the bank Meno and that Cotton, the cashier the bank, 
was present the time the purchase. The defendant paid for the 
shares the stock executing two promissory notes the sum 
$1,000 each, making one the notes payable the Geronimo Motor 
Co. and one note payable himself, which was indorsed the defend- 
ant, Hungerford, and together with the other note delivered the above 
said agents payment for the stock. 

The record further discloses that the course about three 
four days thereafter the defendant, Hungerford, bought additional 
stock from the same agents, representing the same company the ex- 
tent $10,0000, executing his note each instance heretofore re- 
lated. The defendant alleges that, defense the action herein 
sued on, same was obtained false and fraudulent 
that the stock purchased was worthless, and that consideration 
passed, and that Cotton, cashier the Bank Meno, was in- 
terested and worked collusion with the aforesaid agents the sale 
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said that some the notes question were purchased the 
said Cotton for the Bank Meno; and that reason the acts, con- 
duct, and knowledge the said Cotton, cashier said Bank Meno, 
the said Bank Meno and likewise the Bank Union, appellant 
herein, took said notes with full knowledge the fact that they were 
procured fraud. Appellant urges number propositions its 
brief, but our judgment the case may disposed under either the 
second, fourth seventh paragraph the petition error, which 
raises the question the sufficiency the evidence demurrer, and 
motion for judgment, and that the verdict the jury not sus- 
tained sufficient evidence and contrary law. 

The principal fraud charged the representation made the de- 
fendant, Hungerford, the time that purchased the first $2,000 
worth the shares stocks, that same could sold profit within 
six months less and letter was offered evidence signed Blaker, 
one the agents, addressed the defendant, Hungerford, follows: 


the company, Shands Funnel, not notify you that the 
Geronimo Motor Co. will sell least $15 per share within four 

all papers signed this day Charles Hungerford will null 
and void and returned him.’’ 


The length time upon which this contingency based left blank 


the letter, but the evidence establishes the fact that would not ex- 
ceed six months. This letter was written November 29, 1916, and 
record discloses that the defendant, Hungerford, did ‘sell $6,000 worth 
the shares stock within short time after purchasing same; that 
the Geronimo Motor Company built factory the city Enid, and 
operated same for number years, and until was burned down 
the summer 1920, and that went into which proceed- 
ings were closed 1921; that the defendant herein had extended 
the payment the amount represented the notes sued upon this 
repeated renewals, two which were made after the motor 
company factory was destroyed fire, and one renewal after the bank- 
ruptey proceedings had been closed, which the note sued this. 
ease, and which was made 1922, nearly six years after the transaction 
was had, here complained of. 

think this condition constitutes waiver any rights the de- 
fendant may have ever had plead fraud, defense the payment 
same. The facts are that the notes had been renewed seven different 
times, four which took place after the notes had been assigned to, and 
become the property of, the appellee herein; and while the appellant 
that did not have full and complete knowledge the fraud, 
and did not discover the fraud until after the note became due for the 
last time, the physical facts and are overwhelming that 
any statement the contrary could not accepted, and think the 
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was error submitting the case the jury. The defendant 
was bound have known after the expiration six months that the 
representations made him were least not going fulfilled the 
motor company, any its representatives. 

recent case this court, Western Silo Co. Pruitt, 221 106, 
similar question was before the court and passing upon same the 


said: 


true that the defendant contends that the time the re- 
newal the notes had not yet detected any the defects complained 
of, but heretofore stated citations from the case Franklin Phos. 
Co. International Harvester Company, supra, the effect that where 
one gives note renewal another note, with knowledge the de- 
fects complained of, failure consideration, false representations 
made, waives such defense, where has knowledge such facts 
and the exercise ordinary diligence could have 
discovered them and ascertained his rights, his duty make 
such inquiry and investigation before executing the renewal note. 
think this good rule and one which courts cannot afford disregard. 
fully appreciate the position the average farmer who has been 
induced silo—it indeed unfortunate—but the courts 
grant relief for results unfortunate transactions legally en- 
tered into. 

such relied plaintiff error are the foundation 
all contractual relations, and create and uphold too many excep- 
tions and provide avenues escape for every dissatisfied debtor and 
contracting party, the virtue and force and effect written contracts 
would destroyed’’—quoting Franklin Phosphate Co., Fla. 185 
[57 So. 206] Ann. Cas. 1913C, 1247. 


And the Farmers’ State Bank Belpre, Kan., Harring- 
ton, 293, 225 705, the court announced the following rule: 


who gives note renewal another note, with knowledge 
zat the time partial failure the consideration for the original note, 
-or false representations made the payee, waives such defense, and 
-eannot set defeat recovery the renewal note. 

may the decisions other courts, this question has 
set rest least two different decisions this court. 
the ease Franklin Phosphate Co. International Harvester Co. 
Fla. 185, So. 206, Ann. Cas. 1913C, 1247, the court said: 

who gives note renewal another note, knowledge 
the time partial failure the consideration for the original note, 
false representations the payee, waives such defense, and 
not set defeat recovery the renewal note. And where one 
giving such renewal note either had knowledge such facts and 
the exercise ordinary diligence could have 
ered them and ascertained his rights, became his duty make such 
inquiry and investigation before executing the renewal note, and, 


thereof.’ 
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the case Roess Lumber Co. State Exchange Bank, Fla. 
324, So. 188, 1918E, 297, found Ann. Cas. 1916B, page 
327, the Supreme Court Florida announces the following rule: 


who gives note renewal another note, with knowledge 
the time partial failure the consideration for the original 
note, false representations the payee, etc., waives such defense, 
and cannot defeat recovery the renewal note. And 
where one giving such renewal note either had knowledge such facts 
and circumstances, the exercise ordinary diligence could have 
discovered them and ascertained his rights, became his duty make 
such inquiry and investigation before executing the renewal note, and, 
thereof. 


This line authorities, think, clearly determines the rights 
the parties this case adversely the contention made appellee, 
and think the court committed error refusing direct verdict 
motion the plaintiff, and submitting the case the jury. There 
are various other questions raised, number which would inter- 
esting discuss, and which, think, constitutes reversible error, but 
deem unnecessary further, and therefore recommend that the 
reversed and remanded the trial court, with directions 
render judgment accordance with this opinion. 


CERTIFICATES DEPOSIT HELD NOT PRO- 
TECTED GUARANTY FUND 


State rel. Spillman, Atty. Gen. Atlas Bank Neligh, Supreme 
Court Nebraska, 205 Rep. 563 


time when the Atlas Bank Neligh was urgent need 
$7,000, the president the bank agreed with person named 
that the latter should procure $7,000 certificates 
deposit issued the bank, the bank would pay him $1,000. 
informed the president insurance company the 
bank’s offer and arrangement was made between them whereby 
the offer was accepted. The bank then issued seven 
deposit, each for $1,000, payable the insurance company, and 
similar certificate deposit for $1,000, payable McAllister. The 
certificates bore interest the rate per cent. per annum, the 
maximum rate interest allowed under the law. 

The certificates were delivered the insurance company, and 
the company issued its draft for $7,000, payable the bank. The 


similar decisions see Banking Law Journal Digest (Third 
1925) 330. 
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president the company paid McAllister $500 for his interest 
the certificate payable him. indorsed and delivered 
the certificate the president the insurance company, and the 
latter delivered the company, receiving therefor $1,000. When 
the certificates matured the bank arranged for extension time 
and new certificates were issued. Thereafter all the certificates, 
except one those payable the bank, were paid. The bank be- 
came insolvent and claim based the unpaid was 
filed with the receiver the company. was held that the claim 
was not payable out the depositors’ guaranty fund, but that 
should allowed general claim only. 


Proceeding the State, the relation Spillman, Attorney 
General, against the Atlas Bank Neligh, wind affairs the 
bank, which Emil Folda was appointed receiver, and which 
claim was filed the Pioneer Insurance Co. From judgment dis- 
allowed the claim, claimant appeals. Affirmed. 

Field, Ricketts Ricketts, Lincoln, and Williams Kryger, 
Neligh, for appellant. 

Wayne, and Chas. Kelsey, Norfolk, for appellee. 


MORRISSEY, J.—The question before for determination 
whether not certificate deposit issued the Atlas Bank 
Neligh, now insolvent, and held the Pioneer Insurance Co. should 
made charge against the depositors’ guaranty fund. 

May, 1921, the bank, being urgent need $7,000, the president 
the bank enlisted the services one and agreed with him 
that, should procure $7,000 certificates deposit issued 
the bank, the bank pay him, $1,000. McAllister in- 
formed the president the insurance company the offer made 
the bank and arrangement was made between them under which the 
offer the bank was accepted. The bank then issued seven certificates 
deposit, each the sum $1,000, bearing interest the rate 
per cent. per annum, payable the insurance company, maturing one 
year after date, and one certificate deposit for $1,000 under the same 
terms and conditions the foregoing, but payable McAllister. These 
certificates were delivered the insurance company, its president, 
and the insurance company issued its draft for $7,000 payable the 
bank, while the president the insurance company paid McAllister 
$500 for interest the certificate deposit which had 
been made payable him, apparently having been agreed that the 
$1,000 commission should divided between them. 
dorsed and delivered the certificate deposit the president the 
insurance company, who turn delivered the insurance company, 
receiving therefor $1,000. When the certificates deposit matured, 
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the bank, still being hard pressed for money, arranged with the insur- 
ance company for extension time payment and new 
were issued. Ultimately all the certificates were paid full except 
the one suit, which renewal one the certificates originally 
issued the name the insurance company, the certificate which had 
originally been issued the name McAllister having been paid. The 
bank became insolvent and receiver was appointed wind its 
affairs. This claim was filed the insurance company with the receiver, 
who refused payment and filed objections its allowance the court. 

these objections the following questions were put 
namely: the certificate represent good faith deposit the in- 
solvent bank made without the payment bonus for the deposit, 
the payment interest, agreement pay interest, excess 
the maximum rate per cent. per annum? After full hearing, 
the trial court found that the certificate deposit ‘‘is the renewal 
former certificate which was part transaction which 
eates deposit aggregating amount $8,000 were issued; that said 
certificates were issued pursuance agreement whereby claimant 
was pay $7,000 cash and receive certificates $8,000; and the 
court further finds that said claim should disallowed one payable 
from the depositors’ guaranty fund, but that said claim should 
allowed general claim only.’’ 

Claimant excepts the finding and judgment the court, and 
argues that claimant paid full value for the seven certificates originally 
made payable it, and that that transaction was separate and distinct 
from the transaction negotiated its president and McAllister where- 
for $500 claimant’s president secured certificate the sum 
$1,000. urged that, the certificate originally issued 
had been paid, that transaction should dismissed from our considera- 
tion. this connection, may noted that, when the eight certifi- 
cates deposit were issued and the draft for $7,000 issued the 
insurance company was received the bank, the bank books were not 
made show the payment any commission any person, and, 
course, they did not then balance; however, there was then placed 
the bank note bearing the signature one Pitzer for the sum 
$1,000, without any being extended Pitzer, and thus the books 
the bank were made again balance. the time the hearing 
this claim, the Pitzer note had not been paid, although was long past 
due, and this record does not show whether Pitzer solvent insol- 
vent, but any event, the absence consideration for the note, 
cannot well assume that its collection enforced. Furthermore, 
the testimony conclusively shows that the certificate made payable 
was issued bonus, commission, procure the $7,000 
deposit, and was not made consideration the Pitzer note. 

being apparent that the certificate which was made payable 
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did not represent genuine deposit, must now deter- 
mine whether not its issuance was interlocked with the issuance 
the certificates made payable directly the insurance company 
make the issuance the eight certificates single transaction. think 
the testimony the president the insurance company, given cross 
examination, answers the question the affirmative. testified 
follows: 


You did get $500 from some one for your services connection 
with that $7,000 $8,000 transaction? would answer that ques- 
tion saying that bought $8,000 C/D’s when money was awfully 
tight for 


stipulated that all certificates draw the maximum rate in- 
terest allowed under the law, and, when that rate added the $1,000 
which was issued way bonus premium, there escaping the 
conclusion that the effect the transaction was enable the holder 
the certificates draw greater rate interest than per cent. 
permit them withdraw money from the bank amount largely 
excess the amount deposited. clear that the claim suit 
does not fall within the protection the guaranty fund. State 
Farmers’ State Bank, 111 Neb. 117, 196 908; State Farmers’ 
State Bank, 112 Neb. 380, 199 812; State Brown County Bank, 
112 Neb. 367, 199 814; State Banking House Castetter, 
110 Neb. 564, 194 784; Iams Farmers’ State Bank, 101 Neb. 
778, 165 145. 

The judgment the district court affirmed. 


RIGHT BANK ENFORCE CHECK 


Fayette National Bank Meyers, Court Appeals Kentucky, 277 
Rep. 292 


The defendant, secretary oil company, drew check pay- 
able the company bearer for $500 and delivered Craft, 
president and agent the company. Nine months later, Craft, 
who had authority indorse checks payable the corporation, in- 
dorsed the check and deposited his own with the plaintiff 
bank. The cashier the bank received the check without noticing 
the date. Upon presentment, payment the check was refused be- 
the defendant had stopped payment. 

The defense was that the check had been delivered Craft con- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 492. 
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ditionally and that was not used until the company com- 
pleted drilling certain well and that the drilling had not been 
The check was delivered for shares stock the oil 
issued the defendant but the defendant did not 
wish subseribe the stock unless the well was finished. The de- 
fendant, however, secretary the company, issued the stock 
himself prior the presentment the check. was held that the 
bank was not holder due course, the reason being that the check 
was overdue when the bank received it. The bank, however, had the 
same rights the check that the oil company would have had 
had retained its possession. The statutes Kentucky provide 
that corporation shall issue stock except for equivalent 
money, labor property. The court held, therefore, that the de- 
fendant was estopped from setting the special agreement con- 
cerning the check and that, the the plaintiff bank was en- 
titled recover. judgment favor the defendant was accord- 
ingly reversed and new trial granted. 


Suit the Fayette National Bank against Meyers. From 
judgment for defendant directed verdiet, plaintiff appeals. Re- 
versed and remanded. 

Bradley Bradley, Georgetown, and Allen, Botts Dunean, 
Lexington, for appellant. 


SAMPSON, J.—This case was instituted appellant bank the 
Scott court against appellee, Meyers, upon the following check: 


“Georgetown, Ky., 12/15/1920. 
National Bank, 73-139: Pay Cra Tom Oil Co. 
bearer $500.00, five hundred dollars, for Meyers.’’ 


The check was not presented for payment for several months after 
its date, and, when presented, the drawee bank refused payment the 
instance appellee, Meyers; hence this suit. 

There were two three jury trials the case, and upon the last 
trial the court directed the jury find and return verdict for the 
defendant, now appellee, Meyers, and the bank appeals. 

Meyers defended the ground that the check was delivered 
Craft, president and fiscal agent the oil company, upon the condition 
that was not cashed Craft the oil company, whom 
was made payable, until certain oil well, then course drilling 
Morgan county, was completed and oil found. was also averred 
the answer that the well had not been completed, and oil found. 
The answer also averred that the check was indorsed Craft, 
fiseal agent, Cra Tom Oil Co., and deposited the 
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Craft, and not the credit the oil company, about months 
after was made, signed, and delivered appellee, Meyers, Craft, 
the president and chief officer and agent the oil company. After 
averring that the company was corporation, and that was engaged 
drilling oil well Morgan county, and that the well was yet 
unfinished, and finish additional funds were required, the answer 
avers: 


said well was unfinished and said company represented 
this defendant that order finish drilling same would neces- 
sary raise additional funds for this purpose; that this defendant 
stated one Craft, who was representing said company that 
time, that would for additional stock said company 
the amount $500, and would give him his check for said sum, payable 
only the condition, when said well was completed and oil 
found; that said check was thus accepted said company and upon 
the conditions mentioned. says that said well was never finished, 
nor was any oil ever found same; that said check was given 15th 
day December, 1920, and that same was not presented for payment 
the bank upon which was drawn until the 9th day September, 
1921; that reason the failure said company comply with the 
well known and understood between this defendant and 
the time said check was given, all which has been fully set out 
above, this defendant notified and requested said bank upon which the 
same was drawn not pay said check which the defendant had right 


Without demurring the answer, the bank filed reply traversing 
the affirmative allegations the answer. Later general demurrer 
was filed the petition. amended reply was averred: 


any agreement between the said Meyers and the Cra Tom 
Oil Co., the said Craft, representing said company, which the 
the said Meyers was made conditional, was not paid, 
said agreement was secret one between them, and was fraudulent and 
fraud the rights the said Haggin, Logan, George 
Allen, and Ashust, the parties who advanced them money set 
out above the faith and credit the execution said check the 
said Meyers said 

further says that consideration for his said check which 
gave the said Cra Tom Oil Co., he, secretary said company, 
executed and delivered himself 500 shares stock said company 
the par value $1, and that still has stock said company. 

says that said check executed the said Meyers the one 
sued the plaintiff herein, and that the defendant cannot set 
said fraudulent agreement defense this action, and that reason 
the facts his executing and delivering said shares stock 
himself secretary said company now estopped from 
the collection this 


amended reply averred: 


. 
ul 
? 
5 
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there was agreement between the defendant and 
Craft set out the answer herein, said agreement was the result 
fraudulent agreement made between the said Meyers and the said 
Craft for the purpose securing stock for the said Meyers the 
Cra Tom Oil Co., without paying for 

says that the said Craft was president said company, and the 
defendant was secretary and treasurer said company, and director, 
and that said fraudulent agreement set out above was made them 
officers said company and acting 


This case presents questions, but think may 
disposed correctly determining the rights the bank upon and 
the check indorsee, and whether the special agreement pleaded 
the answer having been made the time the execution and de- 
livery the check appellee, Meyer, the company through its 
president was valid and enforceable, and therefore defense the 
action the check. this must determine whether Craft, 
president and fiscal agent and general manager the oil company, 
had right indorse the check and the bank had right after such 
indorsement place the funds the individual credit Craft, was 
done. The record shows that Craft was charge the oil 
business both raising and expending its money. was also 
charge its field operations and looking after the drilling oil wells; 
employed and discharged its men; and attended all its business 
detail the field. different occasions before the execution the 
check sued had come from the field and induced the stockholders 
the company raise additional funds with which continue drill- 
ing. All checks made the company, far the record shows, were 
indorsed him agent, and deposited his individual credit, 
was done with the check now suit. Proof this not denied. 
This established method course business which the company 
and each its stockholders and directors were bound. would there- 
fore seem that Craft, president and fiscal agent the company, 
acting and speaking for every business relation, had right 
indorse the check Meyers fiscal agent the company the same 
way and manner had indorsed all other checks the company and 
the bank with which had and kept account, and which had been 
receiving other checks made the company and indorsed Craft 
fiscal agent, had right accept the check question, indorsed 
Craft fiscal agent, and place the funds the same account with 
other checks, accordance with the custom business established 
between the oil company and the bank, was done. If, therefore, 
there were such custom business warranted the bank accept- 
ing the check indorsed, and placing funds the credit 
Craft, then that bank was the same position the oil company 
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would have been with respect the check had retained the check 
and instituted suit it, itself. 

The evidence shows that the cashier the bank accepted the check 
September 1921, without observing that was given December 
15, 1920, and that the bank would not all probability have accepted 
the check and passed the funds the Craft had observed 
that was long past due, must hold was, for have written 
several cases that check must presented for payment within 
reasonable time, and, determining what reasonable time such 
ease, all the facts and circumstances must looked to. 539; 
Frazee Phoenix Nat. Bank, 161 Ky. 175, 170 532. 

this connection have said presenting check for payment two 
days after its date was not unreasonable time, and the check was not 
then past due. Presented the 8th September, 1921, after was 
given December 15, 1920, was after due, and therefore subjected 
the check all the defenses which would have been available between 
the original parties. therefore conclude that the bank was the 
same relation the check, and had the same rights therein which the 
oil company would have had the time the commencement 
the action had retained the check, but greater rights. This 
principle now supported section 3720b53, Kentucky Statutes 
(Negotiable Instrument Law), reading: 


Holder Not Due Course—Where instrument pay- 
able demand negotiated unreasonable length time after 
its issue, the holder not deemed holder due course.’’ 


When one who not holder due course brings action upon 
paper, open all the defenses available between the original 
parties. 

Having received the check after unreasonable lapse time from 
its date, the bank not holder due course. Having arrived the 
conclusion that the bank not holder due course the check 
suit, may appellee, Meyers, interpose defense special 
pleaded his answer? Recognized authorities seem 

But there another and yet more serious objection appellee’s 
defense appears us. 

Section 568, Kentucky Statutes, provides: 


shall issue stock bonds except for equivalent 
money paid labor done, property actually received and applied 
the purposes for which such corporation was created, and neither 
labor nor property shall received payment stock bonds 
greater value than the market price the time said labor was done 
property delivered and all fictitious increase stock shall 
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See section 193, Constitution Kentucky. 

The evidence shows without contradiction that appellee, Meyers, was 
secretary and treasurer the corporation, and there quite conclu- 
sive evidence that was director the corporation the time 
the making the check, and that appellee, the time gave his check 
the oil company, acting conjunction with other directors the 
and its president, issued, secretary, certificates stock 
each the persons furnishing money the corporation with which 
complete the well, the face value which stock equal the money 
provided each party, the same time issuing himself certificate 
stock for 500 shares each, being the amount his check issued 
the oil company and delivered its president, Craft. This certificate 
stock was the regular form employed the company and was 
signed its president, Craft, and also appellee, Meyers, secre- 
tary. This certificate was delivered appellee, Meyers, and received 
and accepted him, and still retains it. 

Although appellee, Meyers, entered into the contract with 
the president the company, averred his answer and proved 
his evidence, later, making and delivering his check the com- 
pany, accepted from the company stock the company the par value 
the face the check, and, being secretary and treasurer the 
company, not director, was bound know that the company had 
authority issue its stock except for equivalent money paid 
labor done property actually received and applied the purposes 
for which such corporation was created. Both the constitutional pro- 
vision and section 568, Kentucky Statutes interdict the issual 
corporation except for equivalent money, labor, property 
actually received the company, and not merely the sale and de- 
livery such Appellee, his action issuing and delivering 
the stock, secretary the corporation, consideration the check 
$500 made himself the company, was and estopped, would 
seem the court, now say not liable for the face value the 
stock, although has retained and now holds his property. This 
conclusion, course, based upon the evidence appears the 
but, course, upon return the case the parties may, with 
the consent the trial court, take further evidence, and thus more 
fully develop the facts, and this may require different conclusion. 
Upon the facts they appear the record the trial court should have 
directed verdict favor the appellant bank, and was therefore 
error directing verdict for the defendant, now appellee, Meyers. 
For the reasons indicated, the judgment reversed for proceedings 
consistent with this opinion. 
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SURETY COMPANY NOT ENTITLED SET 
OFF CLAIM AGAINST INSOLVENT BANK 


Springfield National Bank American Surety Co. New York, United 
States Circuit Court Appeals, Fed. Rep. (2d) 


The American Surety Co. executed bond the state Ohio 
surety for bank secure state deposits, and also became surety 
bond given the bank the cashier for the faithful performance 
his duties. The bank became insolvent result 
its The state’s claim against the bank’s assets was allowed 
and the certificate allowance issued the state was assigned 
the surety company upon the payment that company the amount 
its liability the bond. Subsequently, the surety company at- 
tempted set off against its liability the bank under the 
bond the difference between the amount which paid the state 
and amount which the receiver the bank had paid the 
claim the state. was held that the surety company was not en- 
titled make this set-off. 


Suit equity the Springfield National Bank and John Best, 
its receiver, against the American Surety Co. New York. Decree for 
defendant, and complainants appeal. Reversed. 

Bowman, Springfield, Ohio (Frank Geiger, Spring- 
field, Ohio, the brief), for appellants. 

James Boulger and Pomerene, both Columbus, Ohio, for 
appellee. 


MOORMAN, J.—On April 1922, the American Surety Co. ex- 
ecuted bond the state Ohio, surety for the Springfield National 
Bank, secure deposit the state $50,000 the bank. May 
20, 1922, became surety bond $50,000 executed Pen- 
field for the faithful performance his duties cashier the bank. 
Through the frauds Penfield the bank became insolvent and was closed 
the comptroller April 1923. Shortly after the appointment the 
receiver the state filed proof its claim against the bank, which was 
allowed, and certificate allowance issued the state and assigned 
the surety company upon the payment that company its 
full liability the deposit bond. Subsequently the receiver for the 
bank paid the surety company about $21,000 the claim the 
state. The difference between the amount received the surety and 
what paid the state claims debt due from the bank which 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
1925) 170. 
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may set off against its liability the bank under the bond Penfield. 
The lower court sustained the claim. 

The recent case United States Fidelity Guaranty Co. Wool- 
dridge, Receiver, Ct. 489, Ed. decided May 11, 1925, 
clearly disposes the contention that the surety company had the right 
set-off assignee subrogee the state. contended, however, 
for the company that provision the application the bank for the 
bond, which agreed ‘‘indemnify and keep indemnified’’ the 
surety against any loss sustained account suretyship, brings 
into existence independent and different rights from those arising under 
the assignment which may enforced against its liability the 
bond. 

This provision did not give the surety company any right that 
otherwise did not have upon the execution the bond, for there al- 
ways implied obligation, the absence agreement the con- 
trary, that the principal will indemnify the surety against loss resulting 
from the suretyship. This applied the case just referred to, and hence 
the surety company has rights that were not available the guaranty 
company that case. The company did not elect stand alone the 
express implied obligation the bank indemnify against loss 
the deposit bond, but took assignment the state’s claim and ac- 
cepted its distributable share the estate. But apart from that con- 
sideration, its potential liability the deposit bond was converted into 
claim against the bank when and not until the bank became insolvent 
and unable repay the state. The liability the Penfield bond became 
fixed upon his defaleation, whether the bank was was not thereby 
rendered insolvent. The two bonds were separate transactions, totally 
lacking contact. When other equities are involved the right set-off 
ordinarily depends mutual which have been defined ‘‘an 
existing debt due one party, and the other party, founded 
on, and trusting such debt, means discharging 
have held that the requisite mutuality exists where the transactions are 
such raise presumption reciprocal credits agreement for 
set-off. Carr Hamilton, 129 252, Ct. 295, Ed. 669. 

But the presumption cannot indulged here. Each bond was inde- 
pendent the other and executed for the usual consideration for single 
bond that kind. The only color connection between the two de- 
mands arises from the fortuitous that the dishonesty the 
caused the bank’s insolvency. could not supposed that 
when the bank agreed indemnify the surety the deposit bond 
relied the latter’s liability the bond( not then ex- 
istence) the event his that the surety company, 
liability that thereafter assumed for wholly separate consideration. 
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Nor presumed that executing the bond the cashier for the 
usual consideration the surety company relied the obligation the 
bank indemnify against loss the deposit bond. The bank was 
legally bound repay demand the deposit made the state. The 
surety obligated itself pay the bank should default. permit the 
performance that obligation defeat separate surety obligation 
would eventuate unfair distribution the bank’s assets among its 
ereditors. majority the court think the case within the principle 
announced the Wooldridge Case. 
The judgment reversed. 


WHETHER DEMAND NOTE WAS NEGOTIATED 
UNREASONABLE LENGTH TIME AFTER 
ISSUE QUESTION DETER- 
MINED JURY 


Finch Devanney, Supreme Court Oklahoma, 240 Pac, Rep. 


Where instrument payable demand negotiated un- 
reasonable length time after its issue, the holder not deemed 
holder due course. Under the provisions the Oklahoma stat- 
utes whether demand note has been negotiated unreasonable 
length time after its issue question determined the 
the particular case, and question deter- 
mined the jury. 


Action Finch against Devanney. Judgment for de- 
fendant, from which plaintiff appeals. 

Tracy, Sayre, for plaintiff error. 

Gipson, Vernon, Tex., and Arthur Leach, Sayre, for de- 
fendant error. 


RILEY, J.—This action was commenced the district court 
Beckman county plaintiff error, Finch, plaintiff, and 
against the defendant error, Devanney, defendant below. 
For convenience the parties will mentioned they appeared the 
trial court. The action based promissory note the sum 
$1,000, dated April 1920, due upon demand, the same being executed 
defendant Cuff, and negotiated Cuff, without recourse, 
March 1923, plaintiff, Finch. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 493. 
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The answer defendant admitted the execution the note, but 
alleged that the same was executed and delivered Cuff without 
consideration and for the purpose aiding said Cuff borrowing 
money; that the defendant was informed Cuff that the note was 
not used, but destroyed. was further alleged defendant that the 
note was not negotiated plaintiff due course, but for the purpose 
defrauding defendant. reply the nature general denial 
was filed the plaintiff, and upon the issues thus joined the cause was 
tried the jury, and, verdict rendered favor the defendant, judg- 
ment thereon was rendered, and motion for new trial was filed and over- 
ruled, and this appeal perfected. The answer the defendant raised 
the question the negotiation the instrument good faith before 
maturity. this question evidence was offered the defendant 
the reasonableness the time for negotiation demand notes. 

are leveled the testimony witnesses Marsh, Ford and Johnson, 
which testimony was admitted the trial court touching upon the cus- 
tom and usages banks and others the reasonableness time 
the matter negotiability commercial paper. asserted 
plaintiff that demand notes are negotiable until demand has been made 
for payment, which demand must made within reasonable time, 
‘reasonable time has elapsed one governed the particular facts 
each and that proof touching this question competent, relevant, 
and material only when confined the particular facts shown evi- 
dence. 

7723, Compiled Oklahoma Statutes 1921, provides follows: 


instrument payable demand negotiated unrea- 
sonable length time after its issue, the holder not deemed holder 
due 


Section 7667, Compiled Oklahoma Statutes 1921, provides: 


determining what ‘reasonable time’ ‘unreasonable 
time,’ regard had the nature the instrument, the usage 
trade business (if any) with respect such instruments, and the 
facts the particular 


The witness Marsh testified that was the Beckham 
County National Bank Sayer, Okl., and had been such for period 
years; that demand note would considered the banking de- 
partment bad paper months after date; that the locality, under 
the usage and custom existing, years would unreasonable length 
time which negotiate demand note. The witnesses Ford and 
Johnson testified substance the same effect. 

Bearing mind the provisions the law relating negotiable in- 
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struments contained section 7667, supra, and the facts disclosed 
the record that the note sued upon was dated April 1920, made pay- 
able after date, and that Finch acquired the said note March 1923, 
and was that time engaged the banking business Gotebo, 
and had theretofore lived the locality where the defendant resided, 
see reason why such evidence complained was not admissible. 

The note forming the basis the action was introduced evidence, 
the particular facts regarding the relation the parties, the execution, 
delivery and assignment the note, contended the plaintiff and 
defendant, were before the jury, and, under the statute, evidence com- 
plained respect usage and custom business, confined the 
element time the negotiation demand notes, was material and 
pertinent the proper consideration the matter. 

may borne mind that does not appear from the record 
nor from the note itself that any amount interest principal was 
paid upon the note sued upon. 

the case Besse Morgan, 203, 202 1012, said: 


though the defendant offers evidence rebuttal dis- 
that the plaintiff was not bona fide holder the note due 
course, but where defendant has denied said and the evidence in- 
troduced the part the plaintiff prove such fact such nature 
that men ordinary intelligence might draw different conclusions 
therefrom, not error for the court refuse instruct verdict 
for the plaintiff.’’ 


are the opinion that the evidence bearing upon the usage and 
customs trade and business with respect promissory demand notes, 
and bearing upon the reasonableness time negotiation such in- 
struments, view the particular facts the case bar, was ad- 
missible determine whether not the plaintiff was holder due 
There precise time when such note considered 
dishonored. depends upon the instrument itself, the local usage, 
and the situation the parties, or, short, the special facts each 
case. 

Consideration given both the statute and authorities, the question 
reasonable time seems one fact determined the cir- 
the particular case. German-American Bank Mills, 
App. Div. 312, 142; Barbour Fullerton, Pa. 105; 

the following cases, wherein the period from two and half 
eight months’ time had elapsed, was held that such time was beyond 
reasonable period and sufficient dishonor demand note. 
Dunkin, Johns. (N. Y.) 70,5 Am. Dee. 245; Ayer Hutchins, Mass. 
370, Am. 232. There is, however, definite rule applied, 
and, among other elements, ‘‘the facts the particular case’’ are 
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considered. The question reasonable time such cases proper 
matter for the determination jury. 

the case Herrick Woolverton, 581, Am. Rep. 461, 
said: 


rule, that promissory note, payable demand, with interest, 
continuing security, does not apply between holder and maker. 
Therefore, note, payable demand, with interest, transferred nearly 
three month after date, past due when transferred, and subject all 
defenses that would have been available the suit had been the 
original payee.’ 


contended the plaintiff that the verdict the jury was not 
sustained sufficient evidence and was contrary law. The plaintiff, 
his brief, points out wherein the evidence conflicting and con- 
tradictory, yet see merit this contention for the reason that this 
under the announced rule, law action will not weigh con- 
ficting evidence order determine the preponderance, but there 
any competent testimony that reasonably tends support the verdict 
the jury, the judgment based thereon will not reversed appeal. 
See Seyler Development Co. Mullen, Okl. 293, 220 471; Oil Co. 
Oil Co., Okl. 297, 220 839; Jones Hudson, Okl. 116, 224 
185. 
The judgment the trial court therefore affirmed. 


COUNTY NOT ENTITLED PREFERENCE 
PAYMENT UPON INSOLVENCY DE- 
POSITORY COUNTY FUNDS 


Calhoun County Court Mathews, Supreme Court Appeals West 
Virginia, 129 Rep. 399. 


Where county funds are deposited bank lawfully designated 
depository county funds, and the bank becomes 
the county not entitled preference the payment its claim 
over the general depositors and creditors the bank. 


Bill the County Court Calhoun County against 
receiver the People’s Bank Grantsville, asserting claim 
ment preferred creditor the insolvent bank. Defendant’s de- 


similar decisions see Banking Law Journal Digest 
Edition, 1925) 
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murrer the bill was overruled, and the court certified the case. 
Reversed, and demurrer sustained. 

Bruce Ferrell and Lorentz Hamilton, both Grantville, for 
plaintiff. 

Moats, Parkersburg, and Mathews, Grantsville, for 
defendant. 

Bias, Williamson, and Wright Hugus, Wheeling, 
amici curiae. 


HATCHER, J.—The bill this cause alleges that the sheriff, 
the county Calhoun, the day June, 1923, filed with the 
plaintiff statement naming the People’s Bank Grantville de- 
pository public moneys for said county; that the 16th day 
July, 1923, and within days after the filing the statement the 
sheriff, the plaintiff, regular term, entered order designating the 
said bank county depository for Calhoun county funds; that 
the 16th day July, 1923, the bank executed bond the penalty 
$75,000, payable the state, and conditioned according law for 
the faithful performance the part the bank such depository, 
which bond was approved, accepted, and filed the plaintiff; that 
thereafter, the sheriff the county deposited the bank large 
amount public moneys the county, and the several districts 
thereof; that July, 1924, the bank became insolvent, and was placed 
the hands the defendant, Mathews, receiver, for the 
purpose that the time the failure the bank, there 
was due and owing the plaintiff account the public moneys 
the county and-the several districts the county, the sum $24,239, 
which, with interest, amounted about $25,000 the institution this 
suit that account the nature the moneys and the circumstances 
attending the deposit, the complainant has preference over all the gen- 
eral ordinary depositors and creditors the bank said moneys; 
that the complainant the only preferred creditor the bank, and 
entitled have payment full its demands out the assets the 
bank before anything paid the bank’s other creditors; that there 
are sufficient funds the bank the hands the receiver pay the 
demand full; and that part the $24,239 the 
interest lawfully due thereon, has been paid the complainant the 
bank, any one for it. 

The bill prays that the complainant’s demand may held con- 
stitute preference and priority over and above all other demands 
against the bank, and that the receiver may directed and required 
pay complainant’s demands out the cash his hands, ete. The cir- 
court Calhoun county overruled the demurrer the receiver 
the bill, and, upon the joint application the parties, certified the case 
here for our decision thereon. 
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1497, this court held that the state ‘‘had the prerogative right in- 
dependently statute preference and priority of. payment over all 
general creditors for all debts, taxes other demands the distribu- 
tion the estate insolvent Counsel for the complainant 
reason, analogy, that— 


the state has priority cases like this for funds due it, 
seems follow logical sequence thought that the county should 
also have like priority for public moneys due it. Nor could 
there any logical reason why preference and priority would not arise 
favor the county districts and municipalities well the state. 
not the state that intended protected, but the public 
funds. The state could not function without these funds which are 
levied and raised the counties and districts; possibly the moneys 
levied for school, road, and other purposes the counties and districts 
are more important, and greater public benefit are any other 
moneys.’ 


support their contention, counsel cite: Brown Sheldon State 
Bank, 139 Iowa, 83, 117 289; Page County Rose, 130 Iowa, 
296, 106 744,5 886, Ann. Cas. 114; Watts, Re- 
Knighton Curry, Ala. 404; Schuessler Dudley, Ala. 547, 
So. 526, Am. Rep. 124; Cummings May, 110 Ala. 479, So. 307; 
Singleton Fidelity Co., 195 Ala. 506, So. 169; Boltz’s Estate, 133 
Pa. 77, 303; Richeson Crawford, 165; Fidelity v.Wilkin- 
son County, 109 Miss. 879, So. 865; Myers Board, Kan. 87, 
658, Am. St. Rep. 263; Bunton King, Iowa, 506, 
1050; San Diego County Bank (C. C.) 59; State Bank, 
Neb. 1011, Am. St. Rep. 484. 

The above cases give the county preference over other creditors 
insolvent debtor. But the reason underlying each decision (1) 
special statute, (2) wrongful deposit the county funds without 
authority law. cases under the second division, the debtor the 
county was held trustee its funds. fair illustration this 
holding appears the opinion the case Watts Commissioners, 
supra: 


moneys deposited bank violation law are trust 
funds, not become the property assets such and remain. 
trust funds, with title the true owner after the re- 
ceiver and insolvency the bank.’ 


These cases have application the case now before us, because 
this case the deposit the bank was authorized. statute. oral 
argument, counsel cited also Dunlap Gallatin, Ill. Dennis 
Maynard, Ill. these cases, however, tax tases 
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and held merely that tax against property took precedence all 
other demands. Counsel further contended that Woodyard Sayre, 
supra, extended the prerogative right the state such matters 
the county and districts. The opinion that. case states that there were 
only two questions involved the appeal: 


first whether the state prerogative right, not statute, 
entitled preference and priority over general creditors. 
And so, second, whether the surety the official bond such sheriff, 
discharging his liability the state such bond, entitled 
subrogation the rights the state.’’ 


therefore appears that the right county, such, prefer- 
ence was not before the court, and was not passed the Woodyard 
Case. 

Bacon’s Abridgment, vol. page 91, states general principle 
the common law England ‘‘that where the King’s right and that 
Subject meet one and the same time, the King’s shall 
This right was accorded the King because was the sovereign. The 
state having fallen heir the sovereignty that was formerly the King’s, 
heired also the right preference incident royalty under the com- 
mon law. The sovereignty the King was united, entire and in- 
divisible sovereignty. find case under the common law conceding 
sovereignty political division municipality England. west 
Virginia, the sovereignty which descended the state from the King 
England likewise entire and indivisible sovereignty. ‘‘The powers 
government reside all the citizens the Section art. 
Constitution. 

county defined the opinion this court Devanney Han- 
bodies executing functions assigned them the sovereign process 
government, but they are not That case also holds ‘‘a 
legal sense, how can have the sovereign power that lodged only 
the citizens the state? not sovereign how can invoke the 
preference that belongs only the sovereign? The county mere 
creature the sovereign. Being creature, has only such rights 
were granted its The right preference over other 
common debtor was not one the rights granted the 
Calhoun the act which created it. was said the court 
Montana its opinion the case Bignell al. Cummins, re- 


must involve the general interest the state large. 
true that the whole state has interest the proper administra- 
tion its laws everywhere within its borders and has interest 
the proper government every county, and has every muni- 
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cipality and the conduct every school district and the prosperity 
every citizen. But while the prerogative the state may in- 
voked for the protection the rights the county, municipality, school 
district, and citizen, does not follow that any these possess that 
power. must held that the sovereign right, the prerogative, 
lodged the political power which created and the representa- 
tive all the people—the state itself, and that the prerogative the 
state may not exercised its creature the absence express au- 
thority granted the creature. 

that the county arm the sovereignty, agent 
the state, auxiliary and necessary the proper functioning the 
state government, must conceded that the county only creature 
the state which may abolished will the state.’’ 


Courts other states, with Constitutions similar ours, have cate- 
gorically denied county such preference. 


prerogative right the sovereign priority demands due 
its sovereign capacity was part the common-law transmitted 
Tennessee from North Carolina. 

state entitled priority over other creditors defaulting 
officer the collection its delinquent revenue his bond. 

are not entitled priority over the creditors de- 
faulting public officer the collection claims his bond.’’ United 
States Fidelity Guaranty Co. Rainey, 120 Tenn. 357, 113 397. 

county funds are deposited bank, and the bank fails, 
the county, contest over the distribution the assets the bank, 
not entitled lien these assets preference the individual 
Glynn County Brunswick Terminal Co., 101 Ga. 244, 
604. 

defined Rev. Codes 1921, 4293, and having under 
section 4441 only such powers are expressed law necessarily 
implied from those expressed, has sovereign power, but creature 
and may abolished the state, and has not, like the state, 
‘prerogative’ right preference over unsecured creditors in- 
solvent bank; but, reason deposits the bank after has been 
lawfully designated depository and given bond, the county only 
general creditor.’’ Bignell al. Cummins, supra. 


The argument counsel for complainant that there logical 
reason for conferring such preference the state and refusing the 
and its districts may well taken; but the decision the 
Woodyard Sayre Case not based policy, but rule the 
common law. matter how much impressed may the logic 
counsel for complainant, have right uphold their argument, 
unless founded the law. This court cannot make law; can 
only declare the law. There being law, statutory common, au- 
thorizing such preference favor county, the judgment the 
lower court the demurrer the bill will reversed, and the de- 
murrer thereto sustained. 

Reversed. 
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CONTRACT FOR SALE GERMAN MARKS 


Kupfer Bros. Co. Chemical National Bank New York, New York 
Supreme Court, 211 Supp. 852 


March, 1916, the plaintiff company made arrangement with 
New York bank whereby the agreed sell the plaintiff 
50,000 marks and hold this amount its account with Berlin 
bank for the plaintiff’s use. Thereafter the plaintiff paid one-half 
the purchase price, and pursuant the plaintiff’s request the Berlin 
bank paid 25,000 marks one the plaintiff’s correspondents 
Germany. March, 1917, the plaintiff paid the New York bank 
for the remaining 25,000 marks and requested the bank have the 
marks paid one the correspondents. Advices this 
effect were sent the German bank but were never received ac- 
count the war, and consequently, the marks were not paid out. 
The plaintiff learned this fact September, 1920, and subsequently 
brought this action against the New York bank recover the amount 
paid for the 25,000 marks. was held that the plaintiff was en- 
titled recover. 


Action the Kupfer Bros. Co. against the Chemical National Bank 
New York. Judgment for plaintiff. 

Horwitz, Rosston Hort, New York City (Walter Rosston and 
Edwin Hort, both New York City, counsel), for plaintiff. 

Shearman Sterling, New York City (Chauncey Garver, 
New York City, counsel), for defendant. 

LEVY, J.—This action was brought for trial agreed state 
facts and upon the usual Trial Term, Part III, stipulation. The 
essential facts are follows: 

March 1916, the plaintiff entered into with the 
Citizens’ Central National Bank, defendant’s predecessor, evidenced 
the following letter, prepared the manager the bank’s foreign 
department, and signed the plaintiff: 


Central National Bank, New York City—Gentlemen: 
hereby purchase from you 723 50, 000 (fifty thousand) marks ex- 
change Berlin and request you hold this amount your account 
with the Deutsche Bank, Berlin, Germany, for our use. consideration 
your doing so, hereby agree pay you for the exchange use 
the aforesaid price, plus interest the rate per cent. per 
annum for the time the exchange held. You shall, however, have the 
right call upon pay for any unused portion this amount the 
aforesaid rate and interest any time that you consider advisable 
so. Kupfer Bros. Co.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 416. 
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letter dated March 10, 1916, the bank confirmed the purchase 
50,000 marks 728, ‘‘value $9,078.12, which will hold for your ac- 
subject your further instructions, accordance with your 
agreement dated March July 1916, the plaintiff paid 
the defendant’s predecessor one-half the purchase price, having pre- 
viously paid accrued interest, and requested the latter instruct the 
Deutsche Bank pay 25,000 marks Wilhelm Stern Co., one 
plaintiff’s correspondents Germany. These instructions were car- 
ried out. 

March 29, 1917, the war with Germany being imminent, defend- 
ant’s predecessor requested the plaintiff pay for the unused 25,000 
marks, and accordingly the plaintiff handed over the sum $4,583.70 
payment said marks the agreed price, with interest, and 
requested the bank send instructions cause the remaining 25,000 
marks paid Wilhelm Stern Co. Advices this effect were 
sent, but apparently never received the Deutsche Bank, owing the 
outbreak the war, and the marks were therefore not paid out. 

Upon learning this fact for the first time September 15, 1920, 
the plaintiff demanded the defendant, the successor the Citizens’ 
Central National Bank, the return the money paid for the 25,000 
marks. This action was thereafter commenced against the defendant for 
its refusal refund such purchase price. 

The defendant’s contention that, when its predecessor purchased 
50,000 marks March 10, 1916, and placed the same its credit 
the Deutsche Bank, its obligation the defendant was discharged, 
save for its duty forward instructions these were given the 
plaintiff, for payment out this account. This duty also claims 
have complied with, the non-receipt the instruction the Deutsche 
Bank having been due beyond its control. 

The difficulty with the defendant’s position that, when its predeces- 
sor purchased the 50,000 marks which placed its own account 
the Deutsche Bank, did for its own convenience, and not for the 
strict purpose making this particular sum available for 
use. This proved the fact that various times between March 
1916, and March 29, 1917, the defendant’s mark account with the 
German bank such extent that times was con- 
siderably below the requirements the plaintiff under the contract. 
fact, the balance was temporarily wiped out June and July, 1916. 
defendant admits its brief: 


defendant’s credit facilities with the Deutsche Bank were such 
that the latter made the payment 25,000 marks July, 1916, pursu- 
ant instructions, even without the defendant’s having credit balance 
that 


= 
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The transaction was therefore tantamount sale credit—an 
agreement the defendant make available for plaintiff’s use, upon 
demand, the sum 50,000 marks. This duty the defendant did not dis- 
charge the mere forwarding instructions the Deutsche Bank 
pay the plaintiff’s correspondent the sums demanded. the Ger- 
man institution had refused pay such sums according instructions, 
there little doubt but that the plaintiff would have had cause 
action for the return the money paid it, the ground failure 
consideration. was said Judge Cardozo Sokoloff National 
City Bank New York, 239 158, 166, 145 917, 919 


defendant not bailee for the plaintiff, nor were any its 
assets earmarked the plaintiff’s 


Consequently the plaintiff that event would have had independ- 
ent cause action against the German bank, and its only recourse would 
have been against the defendant. There reason why the same 
remedy should not obtain under the facts they actually appear here. 

When the plaintiff paid the sum $4,583.70 March 29, 1917, 
the defendant’s agreement make 25,000 marks available for its use 
Berlin the transaction was still executory, far this portion 
the original agreement concerned. The failure the defendant 
make this sum available Berlin, even though not willful, was 
breach its agreement, and the consequence such failure cannot 
visited upon the plaintiff. 

The only question remaining whether plaintiff re- 
scission without offering put the defendant statu quo ante. 
answer this may said there evidence that the defendant has 
changed its position its disadvantage reason the transactions 
with the plaintiff. true that purchased 50,000 marks after enter- 
ing into its original agreement with the plaintiff. But this purchase was 
for its general account with the Deutsche Bank, and but part 
amount involved its miscellaneous dealings with that bank. Further- 
more, Mr. Justice Bijur points out Bank United States Na- 
tional City Bank New York, 123 Rep. 801, 804, 206 
428, 431, quoting from Woodward Quasi Contracts (1913) 270: 

use the word ‘recission’ this connection unfortunate 
and confusing. What the term really means, when used with 
reference the right restitution, that, upon the repudiation 
substantial breach contract, the injured party may elect dis- 


regard his contract and demand restitution value for 
what has done.’’ 


then indicates that cause action for money had and received 
arises immediately upon the breaeh. The language the learned jus- 
tice, page 805 (206 432), clearly applicable here: 
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the present case quite clear that plaintiff has nothing 
the contract date defendant had not performed its agree- 
‘ment. Nothing remained the contract. Plaintiff had received nothing 
defendant had plaintiff’s money. Having received noth- 
ing, plaintiff has nothing tender back; having done nothing induce 
-or aid the defendant change its position, not subject any 
-of estoppel waiver.’ 


One more fact remains mentioned regard any possible 
bearing may have upon the decision this cause. The defendant filed 
claim with the Mixed Claims Commission creditor the Deutsche 
Bank, and included within the 25,000 marks, the failure pay which 
gave rise this action. Evidence, however, offered, over the 
the plaintiff, that defendant’s own records, which the 
former was unaware, show that the amount claimed was intended 
for the account the plaintiff, and upon its allowance the Mixed 
‘Claims Commission would turned over the plaintiff. This evi- 
dence, even admitted, could not possibly change the result, and 
‘therefore unnecessary rule upon its relevancy, materiality, com- 
petency. The defendant having agreed keep ready for plaintiff’s use 
marks its balance with the Deutsche Bank, having received 
payment for this, and having failed make compliance, the plaintiff 


recover the sum paid action for moneys had and 

Judgment therefore awarded the plaintiff the sum $4,- 
with interest from March 29, 1917, together with costs and dis- 


TRANSFER BANK CORPOR- 
ATE FUNDS BANK’S CASHIER AND 
CORPORATION’S TREASURER 


Mountain Orchard Co. People’s Bank Keyser, Supreme 
Court Appeals West Virginia, 129 Rep. 474 


The cashier the defendant bank was also the treasurer the 
plaintiff company. His account with the bank and that his brother 
became heavily overdrawn. order pay these overdrafts 
transferred the bank from the plaintiff’s account the bank funds 
sufficient pay the overdrafts and charged the plaintiff’s account 
the ledger the bank with the amount thereof, which was $2,300. 
did not enter this charge the plaintiff’s passbook. Subse- 
quently, without depositing any money, credited the plaintiff’s 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
1925) 883. 
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account the bank’s ledger with the sum $2,300. short 
thereafter the bank discovered the cashier’s possession three 
checks aggregating $2,300. The checks were his handwriting and 
were drawn the name the plaintiff. The checks were stamped 
The bank re-entered its ledger charges against 
plaintiff the sum $2,300, and refused payment that amount 
the plaintiff upon d2mand. this action was held that the 
plaintiff was entitled recover the amount question. 


Action the Knobley Mountain Orchard Co. against the People’s. 
Bank Keyser. Judgment for defendant, and plaintiff brings error. 
Reversed and remanded. 

Reynolds and Emory Tyler, both Keyser, for plaintiff in. 
error. 

Charles Finnell, Keyser, for defendant error. 


HATCHER, J.—For several years Leps was treasurer the- 
plaintiff and the same time cashier the defendant. During the- 
year 1919, offset shortages amounting $2,300 his own and his 
brother’s accounts with the bank, charged the account the 
the ledger the bank with that amount items $1,000, 
and $300, respectively. posted the passbook the plaintiff both 
that year and 1920, but did not enter thereon these three charges. 
against it. Some time 1920, Leps, without depositing any money, 
entered credits the account the plaintiff the ledger which offset. 
the.charges aforesaid. 

January 1921, the plaintiff’s passbook, made 
showed its credit deposit the bank the sum $2,554.56. About 
that time the defendant made investigation Leps, which dis- 
covered among his private papers, private box under lock and 
three checks his handwriting drawn the name the plaintiff, one- 
for $300 payable cash, one for $1,000, payable the bank, and one- 
for $1,000, payable Leps, who was the brother Leps. 
These checks were stamped ‘‘paid,’’ but bore indorsement, except 
that the back the one Leps was ‘‘Cr. a/e 
the handwriting Leps. Thereupon, the bank reentered upon: 
its ledger charges against the plaintiff for the several sums expressed 
these checks, and refused payment the plaintiff the $2,300 which: 
they aggregate. 

1923 the plaintiff gave notice motion for judgment against 
defendant for $3,133.51. This amount was predicated the $2,554.56: 
shown due plaintiff its passbook 1922, and the result 
some intermediate transactions between then and the date the suit. 
The plaintiff admitted that the bank had given credit for $633.51 
another transaction, the real amount controversy this action is: 


2 
“J 
4 
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$2,500. The case was tried the circuit court Mineral county 
lieu jury, and judgment found for the defendant. The case 
here error 

Two items are included the $2,500 claimed the plaintiff. One 
$2,300 involved the Leps The other, $200, 
presumably balance claimed the deposits the plaintiff made prior 
1922. 

The position the plaintiff regard the $2,300 that this 
amount was stolen from the defendant its cashier; that ‘‘under the 
facts and circumstances this case, knowledge the cashier was the 
knowledge the bank, and the bank responsible the plaintiff for 
the misappropriation the funds the bank, represented the three 
The plaintiff admits that there conflict the decisions 
upon the question notice where corporation official occupies dual 
capacity such Leps did. cites Lowndes Bank, Conn. 
150, (N. 408, leading case favoring its contention. 

The claim the defendant that the $2,300 was stolen from the 
plaintiff its treasurer. Its brief states: 


three checks making this $2,300 were issued Leps who, 

treasurer, admittedly had the authority issue them back the year 
1919; the bank paid them when presented for payment, just 
other checks issued Leps both before and after that time. 
After they were paid, the bank evidently delivered them Leps 
plaintiff’s treasurer. These checks were regularly charged 
against plaintiff the bank’s books, and one any way connected 
with the bank other than Leps shown have had any knowledge that 
they had been issued for any improper purpose.’’ 


The defendant relies the rule that corporation not ordinarily 
chargeable information officer, which was his in- 
terest conceal from the corporation, and refers among other au- 
thorities Bank Aler, Va. 313, 114 745, School District 
Weese (C. C.) 100 705, Hilliard Lyons, 180 685, 103 
(N. 8.) 994, 111 Am. St. Rep. 623, Ann. Cas. 675. 

statement the rule favoring that contention the bank 
expressed paragraph 675, Pomeroy’s Eq. Juris. note, how- 
ever, Mr. Pomeroy questions the application this rule the case 
corporation acting through single official. The doubt raises con- 
firmed the decisions collected annotation Brookhouse 
Publishing Co., supra: 


is, however, good authority, not the weight authority, 
therefrom, and therefore bring within the general rule which charges 
the principal with knowledge possessed the agent, cases where the 
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officer, though acts for himself for third person, the sole rep- 
resentative the corporation the transaction question. None 
the cases above cited expressly denies, and few them are necessarily 
inconsistent with, the existence such qualification the exception; 
and some them—e. g., English-American Loan Co. Hiers [112 
874, 732], and Commercial Bank Burgwyn [110 267, 
reason such qualification the application the exception was denied 
Brobston Penniman, Ga. 527, 350, holding that bank 
was chargeable with knowledge its president and cashier, that the 
proceeds the note firm, which they were members, were 
used for their private purposes, and not for the purposes the firm, 
they having represented the bank making the loan and taking the 
note. So, Morris Georgia Loan, Sav. Bkg. Co., 109 Ga. 12, 
had interest promissory note which knew was given without 
consideration, and, cashier, discounted the note without reference to, 
consultation with, any other officer the bank, was held that the 
bank was not bona fide purchaser the note, without notice. The case 
English-American Loan Co. Hiers, supra, was distinguished 
from the last two cases upon the ground that the person whose 
edge was sought charged the bank was merely director, and 
had active participation the management the bank’s affairs. 
Black Hills Nat. Bank Kellogg, 312, 1071, was held 
that the knowledge the cashier bank defenses against 
promissory note made him his individual capacity, and him 
transferred the bank, was chargeable the bank, appearing that 
transacted the business behalf the bank. The case National 
Bank Feeney, supra, was subsequently distinguished upon the ground 
that the cashier that case was not member the discount com- 
mittee which the loan was made. Steam Stonecutter Co. Myers, 
Mo. App. 527, the court said, effect, that the rule that where 
officer corporation deals with his individual capacity, the cor- 
poration not chargeable with his uncommunicated knowledge facts 
affecting the validity the transaction, does not apply where the officer 
acting for the corporation well himself, and distinguished the case 
Merchants’ Nat. Bank Lovitt, supra [114 Mo. 519, 825, 
Am. St. Rep. 770], upon the ground that that case one officer the 
corporation, acting individual, dealt with-another officer, represent- 
ing the corporation. The foregoing qualification the exception also 
supported Witter Cal. Unrep. 267] 969; Barks- 
dale Finney, Grat. (Va.) 338; Smith Wilson Sav. Bank, 
Tex. Civ. App. 115, 1119; and Anderson Kinley, Iowa, 


The decisions referred the annotation seem express the 
better view. Cases may arise which the knowledge its sole executive 
should not impressed upon the corporation, but the plain facts this 
forbid the bank such immunity. The accounts Leps and his brother 
had become heavily overdrawn. These overdrafts constituted debts due 
the bank. Admitting true the contention the bank that the bank 
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paid the checks question, and then plaintiff’s treasurer stole from the 
plaintiff the money obtained therewith—these facts not exculpate the 
bank. settlement the overdrafts, the bank’s cashier accepted this 
stolen money which knew was not the money Leps his. 
brother, but which knew money embezzled from the Orchard Co. 
was the interest the bank have these overdrafts adjusted but 
the bank may not close its eyes the fact that these payments were made 
with money which the debtors had right use and its cashier right 
receive. attempting avail itself the acts its cashier its 
advantage, the bank becomes subject those its disadvantage. 
parallel case that Emerado Farmers’ Elevator Co. Bank Em- 


case the cashier bank who has misappropriated its funds 
otherwise become indebted it, order conceal his pay 
his indebtedness transfers funds elevator company which 
treasurer, the bank, and order for such transfer draws 
checks upon the elevator company payable the bank, and charges the 
amount the same against the elevator company upon the books the 
bank, the bank having accepted such payment through its cashier, can- 
not retain the benefits his act without accepting the consequences 
his knowledge. After receiving funds under such state fact, the 
bank can retain them only through ratification the fraudulent act 
its agent, the cashier; and doing this becomes particeps criminis 
with the cashier and liable the suit the elevator company the 
amount the fund fraudulently 


referring the relation between corporation and officer act- 
ing for it, the Massachusetts court Atlantic Cotton Mills Indian 
Orchard Mills, 147 Mass. 268, 496, Am. St. Rep. 698, pointedly 


must deemed have known what knew; and cannot retain 
the benefit his act, without accepting the consequences his 
The plaintiff cannot obtain greater rights from his act than did the 
thing itself, knowing what 


Accord Fishkill Savings Institute Bostwick al., Hun (N. Y.) 
Brobston Penniman, Ga. 527, 350; Traders’ Nat. Bank, 
ete., Smith (Tex. Civ. App.) 1056; Millward-Cliff 
Cracker Co., 161 Pa. 157, 1072; First Nat. Bank Dunbar, 118 
625, 186; and Lowndes Bank, supra. 

Our holding herein wise conflicts with Bank Aler, supra. 
that case, Aler had sold some notes the bank. When sued in- 
dorser thereon, sought credits against the bank, amounting certain 
commissions which the bank’s cashier had secretly exacted from him for 
causing the bank purchase the notes. The court rightly held that the 
act the cashier exacting commissions was committed his own in- 
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terest, was one which did not represent the bank nor profess 
so, and that therefore notice his act was not imputed the bank. 

How different from the Aler Case are the facts the present case. 
Here the fraudulent acts Leps cashier, though committed his own 
interest, were also the interest his bank, were done matters 
which did profess represent the bank, and which the bank now 
says represented it. 

Neither find opposition the other cases quoted the bank’s 
brief. The facts the case Brookhouse Publishing Co., supra, 
given the court, are follows: 


the time the transaction giving rise this controversy, Joseph 
Moore was the defendant’s treasurer and manager, and had the prac- 
tical control its affairs. was also guardian for the plaintiff. 
Moore used defendant’s deposit account the Manchester National Bank 
conduit for his private enterprises, keeping record them de- 
fendant’s books. withdrew from the guardian’s bank account money 
for which received certificates deposit and bank drafts payable 
himself guardian order. indorsed these and directed the as- 
sistant treasurer deposit them the defendant’s bank account. This 
was done. For his own purposes subsequently checked out the 


Upon these facts, the New Hampshire court properly held: 


mere fact that ward’s money went into the bank account 
corporation through the fraudulent conduct its treasurer does not 
render the corporation liable therefor the treasurer shown have 


removed again from such account into the possession other per- 


The opinion the Brookhouse Case recognizes the very principle 
which prompts our holding herein. terms ‘‘the familiar principle 
that person cannot ratify acts and disaffirm the fraud that con- 
stituent part them.’’ School District Weese (C. C.) 100 
705, and Hilliard Lyons, 180 685, 103 651, signally fail 
support the defendant’s canse. each these cases the cashier the 
bank was the agent third party, and, such agent, withdrew funds 
from the bank which were afterwards misappropriated. The bank had 
part and derived advantage from the cashier’s peculation. 
each the court held that the misappropriation was the act the 
agent the third party, and not the cashier the bank. The dis- 
similarity the facts those cases the case under consideration 

citation needed support the proposition that one know- 
ingly accepting stolen money acquires title thereto against the owner. 
Why, then, should the bank permitted retain this money which 
asserts was stolen from the plaintiff? Why should not the plaintiff trace 
and recover its stolen money from the bank? equity the contrary 
appears. 
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The bank would invoke its behalf the rule that when one two 
innocent parties must suffer for the wrongful act third, the one 
must bear the loss who his acts enabled the third person cause the 
loss. But Judge Poffenbarger well said the opinion Bank 
Aler, supra: 


This rule ‘‘applies only those instances which one-clothed with 


apparent authority act for another, but without actual authority 
so, has professed act for him, and the injured party has dealt with 
him upon the faith his apparent authority.’’ 


The facts this case not call for consideration the rule. The 
authority the things which did was not lacking Leps 
either cashier the bank treasurer the Orchard Co. The 
bank must, therefore, restore the $2,300 the plaintiff much 
thereof remains unrestored. 

Leps, testifying witness for the defendant, swore that the bal- 
ance shown due the plaintiff its passbook January 21, 1921, was 
correct. that accepted true, then the defendant would due 
the plaintiff the item $200 well that $2,300. The assistant 
defendant testified witness for the bank that the balance 
shown the passbook that date was not correct. The bank, having 
offered both these men witnesses, vouched for the credibility 
each. Their testimony this item being direct conflict, where shall 
the court place credence? are not aided the solution this matter 
the evidence the other witnesses. expert accountant testifying 
for the plaintiff made vague reference ‘‘invisible and ‘‘in- 
visible vouchers’’ affecting plaintiff’s account. prefer not base 
our judgment invisible credits, and remand the case for proper 
evidence regard the $200 instead entering judgment here. 

Reversed and remanded. 


BANK NOT LIABLE LOANING DEPOSITOR’S 
MONEY 


Morgan City National Bank, Court Civil Appeals Texas, 277 
Rep. 403 


The plaintiff authorized the cashier the defendant bank loan 
out his money for him. Acting upon this authority, the cashier 
loaned $3,000 Brooks, local grain dealer. Brooks trans- 
acted large business for the size the town which was 
located and his credit with the bank was good. the course his 
business, had had overdrafts the bank the amount 
thousands dollars. the time the plaintiff’s money was loaned 
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him, had overdraft for about $3,000, but this overdraft was. 
overcome time and again deposits which made. The plaintiff 
had knowledge the loan shortly after was made but made 
protest against until Brooks subsequently went into 
was held that the evidence was sufficient support verdict 
the jury holding the bank free from liability. 


Action Morgan against the City National Bank. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Diggs, Childress, and Cocke Gribble, Wellington, for 
appellant. 

Montgomery, Wichita Falls, for appellee. 


RANDOLPH, J.—This the second appeal this case. The 
opinion the first appeal will found 258 572. the 
first appeal, appellant this appeal was appellee that appeal; the 
positions being reversed here. Judge Boyce, considering the case 
such former appeal, has made very clear statement the case, and 
will not attempt again make general statement. 

Appellant’s first proposition follows: 


bank agrees that, another person will become its cus- 
tomer and keep liberal deposit said bank, will loan out his money 
for him, and said bank, violation such agreement, negligently, 
without requiring security, for the purpose itself receiving the 
money and applying same the debt the person borrowing, 
if, knowing such borrower insolvent, loans such customer’s money 
him and thereby lost the customer, the bank liable him 
for the money 


the opinion the former appeal, Judge Boyce held that such 
contract herein alleged between the appellant and appellee’s cashier, 
Koger, was ultra vires, but the matter the alleged fraud the 
appropriation charged, which the bank was alleged have received 
the benefit appellant’s money, says: 

believe that the bank, the case made plaintiff’s 
pleading, might held liable, independent any liability the con- 


tract properly speaking, for its fraudulent dealing with plaintiff’s funds 
intrusted it.’’ 


This was abstract proposition based the plaintiff’s pleading, 
and was not intended adjudication plaintiff’s and 
rights under the evidence the case. was, course, only intended 
guide the trial court his submission the case, retrial, 
the jury. 

The trial court, among other instructions given the jury, gave the 
following his general charge: 
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you find from the evidence that Earl Koger, defendant’s 
loaned $3,000 plaintiff’s money Brooks, and you 
further find that ordinarily prudent person would not have made such 
loan without having the said Brooks have secured said loan 
addition his individual responsibility, you find from the evi- 
dence that defendant’s cashier, Koger, loaned $3,000 plaintiff’s 
money Brooks, and you further find the date and time 
made said loan that the said Brooks was insolvent, and you further 
find that the defendant’s cashier, Earl Koger, the time made 
the said loan the said Brooks, knew that the said Brooks was insolvent, 
you find that the said Brooks was owing defendant bank the 
time said loan was made him, and you further find that the money 
loaned Brooks was applied the defendant the payment 
the indebtedness the said Brooks the defendant bank, and 
that said loan was made the said Earl Koger, the defendant’s 
for that purpose, then you will find favor the plaintiff for 
the sum $3,000, with per cent. interest thereon from January 


The jury found general verdict for the defendant, and their ver- 
dict negative every proposition liability the part the defendant, 
and such verdict implied answer each issue submitted such 
general charge. McBride Hodges (Tex. Civ. App.) 200 877; 
Gammage Gamer Co. (Tex. Com. App.) 209 389; Texas Elec- 
Ry. (Tex. Civ. App.) 220 1112. 

not think any material purpose can served any attempt 
state the evidence, for the purpose showing that the jury had evi- 
dence upon which could find the verdict did find. sufficient 
say that the evidence shows that Brooks was grain and feed 
dealer; that did large business for town the size Wellington 
that his credit the bank was good; that the course his business 
had overdrafts the amount thousands dollars; that the 
time borrowed plaintiff’s money had overdraft for near $2,000; 
that this overdraft was overcome time and again deposits made 
him that the bank continued loan him money means overdrafts 
for more than year after the date the loan plaintiff’s money, 
and exhibited continued confidence him their own dealings with 
him. also appears that the plaintiff became aware this loan 
shortly after was made, and that never protested against the loan 
until the final Brooks. has, therefore, our opinion, 
not been made clear any means that Brooks the time the loan 
was insolvent, and not made clear any means that the bank had 

_any notice such insolvency, was insolvent. 

The appellant, under his second proposition, challenges error the 

giving the following special charges requested defendant: 


are charged that agent person who acts for repre- 
sents another his authority. Bearing mind the foregoing defini- 
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tion, you find and believe from the evidence that Earl Koger acted 
the agent for Morgan making the loan his money 
Brooks under his instructions, you will find for the defendant bank.’’ 


The appellant reserved exception this charge the time was 
given, but was presented his motion for new trial filed the trial 
court, and here presented only his argument under his second prop- 
osition. the proposition itself the charge complained not 
identified any manner and the assignment upon which based 
not referred to. Because the proposition does not refer and identify 
the special charge complained of, and for the further reason that the 
special instruction was not excepted prior its submission the 
jury, writing, second proposition. Gulf, Ry. 
Co. Dickey, 108 Tex. 126, 187 184, 188; Gulf, Colorado 
Santa Ry. Co. Conley (Tex. Com. App.) 252 737; Id., 113 

the Dickey Case, supra, Chief Justice Phillips holds that article 
2061, Texas Revised Civil Statutes, amended (Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 2061), requires bill exception taken the 
giving refusing special instruction order have revision 
the court’s action appeal. 

think that the third proposition also met our decision 
the question presented the first proposition, and, overruling the three 
propositions, affirm the judgment the trial court. 


BANK NOT LIABLE HAVING PAID CHECK 
IMPROPER INDORSEMENT 


Weiler Marine National Bank, Supreme Court Pennsylvania, 
131 Atl. Rep. 495 


The plaintiff drew his check the defendant bank for $6,375, 
payable the Mendel Box Co. The check was indorsed ‘‘Mendel 
Box Co., Mendel, for deposited Mendel his 
personal bank account and collected from the defendant. The plain- 
tiff brought this action recover from the defendant bank the 
theory that the bank had paid the check upon unauthorized in- 
dorsement. The defendant conceded that the indorsement Mendel 
was not proper one. There was evidence, however, that the plain- 
tiff dealt with Mendel personally, that -he intended the check 
indorsed and deposited Mendel’s account; that the plaintiff had 
been paid the amount the and that the plan was for the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 420. 
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plaintiff, after having been reimbursed, attempt collect the 
amount from the defendant bank upon the theory improper in- 
dorsement. was held that the plaintiff could not recover. 


Action Samuel Weiler against the Marine National Bank. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Leonard Levin, Pittsburgh, for appellant. 

Ernest Frey and James Balph, all Pittsburgh, for ap- 
pellee. 


FRAZER, J.—Plaintiff gave his check for $6,375, dated October 
1921, payable order the Mendel Box Co., and drawn the Marine 
National Bank Pittsburgh, the defendant. The check was. certified 
defendant, and indorsed ‘‘Mendel Box Co., Mendel, for Treas- 
and subsequently deposited Mendel the Monongahela Na- 
tional Bank Pittsburgh, which institution both and the box com- 
pany carried account, and Mendel given credit for the amount 
the check his personal account. The check was paid in-due course, 
and question raised until more than two months later, which time 
plaintiff notified the bank that the proceeds the check were paid 
the wrong person, and later this action was brought recover the 
amount the alleged improper payment, less credit $1,675, which 
plaintiff admitted having received, leaving total balance $4,700 
unpaid. was conceded defendant that the indorsement made 
Mendel ‘‘for Treasurer’’ was not proper one, and that the money 
was improperly credited. was, however, averred the Mendel Box Co. 
was without knowledge the transaction, and that was the intention 
both plaintiff and Mendel that the latter should receive the proceeds 
the check, and, further, that conspiracy existed between plaintiff and 
Mendel whereby, following payment Mendel, his authority in- 
dorse the check would questioned, and claim made against de- 
fendant bank making payment person not entitled thereto. 
The questions fact were submitted the jury, and from verdict 
favor defendant plaintiff appealed. 

the time the check was given, plaintiff received note purporting 
the obligation the Mendel Box Co. for $6,375, signed Mendel 
Treasurer’’ the company, and collateral took certain trade 
acceptances, and note for $5,000 properly executed the Mendel Box 
Co. Mendel’s order. Plaintiff admitted having received 
account the $6,375 note, and there was evidence, adduced de- 
fendant, not denied that the $5,000 note was subsequently 
paid the Mendel Box Co. plaintiff. thus received the full bene- 
fit the collateral and repayment the loan full, notwithstanding 
the misapplication the proceeds his check. this theory the 
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plaintiff lost nothing the transaction, and the court properly 
instructed the jury that, they believed the note the Mendel Box 
Co. for $5,000 was paid plaintiff, there could recovery, inasmuch 
the amount received that note exceeded the balance claimed 
plaintiff this action. 

find evidence that plaintiff times discounted paper for Mendel, 
and that the Mendel Box Co. was not party nor had knowledge 
such transactions. indicating that plaintiff was aware that Mendel 
intended deposit the check for $6,375 his personal account, and not 
the account the company, there evidence that, subsequent the 
delivery this check, another one for $4,700, payable the order 
the Mendel Box Co., was given plaintiff Mendel, which was also 
indorsed- the latter ‘‘for and deposited him his 
individual account. The bank, however, refused accept this latter 
paper, owing its irregular whereupon plaintiff took 
the check issuing another Mendel personally. Following this 
transaction, the president the box company called plaintiff, and 
notified him that he, plaintiff, was not indebted the box company 
any amount, and inquired the for giving the $4,700 check. 
Plaintiff then stated would secure that check from the bank and re- 
place with new one for the same amount, payable directly Mendel, 
and suggested that, the box company would admit the first check was 
intended for it, would the $4,700 from the bank, and the box 
company could receive the benefit the difference between that amount 
and the $6,375. These facts indicate second attempt cash check 
the same method used connection with the first one, which the basis 
the present action, and further shows knowledge the part plain- 
tiff that Mendel was without authority indorse for the Mendel Box 
Co., and was also evidence intent defraud the bank. 
significant that, although the present action was brought the alleged 
balance due the check for $6,375, plaintiff admitted the witness 
stand that suit was actually brought for the amount the second check 
for $4,700, given Mendel take the first one made payable the 
order the box company, and which payment was refused the 
bank. this true, then plaintiff, effect, admitted based this 
action the wrong check. The evidence was ample warrant the 
jury finding that plaintiff dealt with Mendel individually, and that 
was mutually intended Mendel should receive and deposit the proceeds 
the check his personal account. allow plaintiff recover 
this action under these would equivalent permitting 
him take advantage his own wrong and compel the bank pay 
loss clearly the result his design, fault neglect. 

The judgment affirmed. 
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STOCKHOLDERS’ LIABILITY NOT AFFECTED 
INSTRUMENT SIGNED DEPOSITOR 


Murray Sill, United States Circuit Court Appeals, Fed. Rep. 
(2d) 589 


After national bank became insolvent large number the 
depositors signed instrument whereby they consented the ac- 
ceptance offer buy the assets the bank exclusive certain 
notes and ‘‘the superadded stockholders’ Each de- 
positor who signed the instrument also waived per cent. his 
claim against the bank, but retained his proportionate interest 
the proceeds the excepted assets. The offer was accepted. was 
held that the stockholders’ statutory liability was way affected 
the instrument signed the depositors. 


Action law Sill, receiver the First National Bank 
Nampa, Idaho, against Murray. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Eldridge, Boise, Idaho, for plaintiff error. 

Van Steeg Breshears, Ralph Breshears, and Van 
Steeg, all Nampa, Idaho, for defendant error. 


HUNT, J.—Sill, receiver the First National Bank Nampa, 
Idaho, recovered judgment against Murray for $16,000 stock- 
holder’s liability (Act Dec. 23, 1913, [U. Comp. St. 
upon 160 shares the capital stock the bank. Murray brought writ 
error. 

The bank suspended business March 17, 1923, and turned over 
its affairs the Comptroller the Currency March 19, 1923, and 
receiver was appointed. After assessment and demand were made 
the Comptroller the Currency, Murray refused pay, upon the 
ground that the depositors signed waiver which, contended, was 
renunciation any and all rights that the depositors had collect 
the statutory liability. The waiver came about this way: April, 
after the bank was closed, one Thompson offered, writing, buy all 
the ‘‘assets’’ the bank exclusive notes certain face value 
and also the superadded stockholders’ liability,’’ and 
certain other specified property. large majority the depositors 
signed and delivered depositors’ committea printed waiver 
wherein, after specification the substance Thompson’s offer, in- 
cluding the exception the ‘‘statutory stockholders’ the de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1185. 
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positor appointed certain persons act his agents and attorney 
fact negotiate with Thompson ‘‘in accordance with the proposition 
made and and ratifying all acts done his agents negotiating 
such settlement, providing that the same should result his receiving 
per cent. the amount his proved claim deposited the bank 
his credit, and expressly authorizing his agents ‘‘waive’’ per cent. 
his claim against the bank order effect ‘‘said’’ settlement. The 
waiver further provided: ‘‘It understood, however, that re- 
tain proportionate interest the proceeds the excepted 
directors’ meeting which Murray, who was also director, was 
present, Thompson’s offer was accepted, and the officers the bank 
were directed make the necessary transfers all the assets ‘‘with the 
exceptions noted,’’ and thereafter stockholders’ meeting, which 
Murray attended, the minutes the board meeting were read length, 
and all the acts the board ‘‘as evidenced the minutes read’’ 
were considered and all respects ratified and confirmed. 

addition the record evidence, the court heard oral testimony 
bearing upon the circumstances under which the waivers were executed 
and the contemporaneous construction put upon them depositors and 
stockholders, including and, giving his judgment, the judge 
expressed the opinion that the waivers were signed with the clear un- 
derstanding the part the depositors and stockholders, including 
Murray, that the liability the stockholders was not affected all 
the proposed transfer Thompson. 

When the bank suspended business, the rights creditors attached 
under section 5151, Revised Statutes the United States (38 St. 273), 
and the liability Murray stockholder became fixed. Scott De- 
weese, 181 202, Ct. 585, Ed. 822. Although strict 
sense that liability was not asset the bank, because could not 
enforced for the benefit the institution as.a corporation, nevertheless 
aid the assets the bank towards the satisfaction its 
Richmond Irons, 121 27, 50, Ct. 788, 798 (30 Ed. 864). 
Application the assets and the enforcing the liability the stock- 
holders, ‘‘however otherwise distinct, are statute made connected 
parts the whole transaction which constitutes the liquidation the 
foundation the decisions that the stock subscribed equity 
fund for payment creditors, and the statutory liability cannot 
modified released action the corporation and the stockholders. 

Looking the written offer Thompson and the several clauses 
the waiver signed the depositors the bank Nampa, think 
plain that Thompson’s offer buy ‘‘all the assets the bank ex- 
clusive promissory notes, and also exclusive the super- 
added stockholders’ liability,’’ put out his proposed transaction any 
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claim that the depositors might have against shareholder. And from 
the viewpoint the depositors, all possible misunderstanding the 
term ‘‘assets’’ used the waiver was. removed the expressed ex- 
ception the stockholders’ statutory liability from property and choses 
action which Thompson offered purchase, and the retention 
clause the waiver. 

need not refer the oral evidence the surrounding 
stances, for think the only reasonable construction the writings 
with the view the District Court. The point that Murray 
may defend against the assessment, notwithstanding the fact that the 
Comptroller has levied and ordered collected, met reference 
the pleading. his answer Murray admitted that was share- 
holder and that assessment and demand were made the Comptroller, 
but averred that the waiver was discharge his liability. could 
not controvert the authority the Comptroller the necessity for 
instituting proceedings the determination that question the 
Comptroller. Such contentions, having been long since passed upon 
the Supreme Court, are not open further discussion. Bushnell 
Leland, 164 684, Ct. 209, Ed. 598; Martin Bennett 
(D. C.) 291 626; Fifer Williams (C. A.) (2d) 286. 

The decree affirmed. 


PLAN FOR SALE TICKETS AND DISTRIBU- 
TION PRIZES VIOLATION 
LOTTERY LAW 


National Thrift Association Crews, State Corporation Commissioner, 
Supreme Court Oregon, 241 Pac. Rep. 


The plaintiff thrift association devised plan under which pro- 
posed sell 25,000 tickets each and later distribute prizes 
$15,000 the sum received, ranging amount from first prize 
$5,000 down 2,500 prizes each. all, 4,082 the pur- 
chasers the tickets were receive prizes, while 2,500 them 
were get their money back. The winners the prizes were 
determined votes cast the ticket holders. The State Cor- 
poration Commissioner refused issue permit the association 
authorizing sell its tickets. This action was instituted com- 
pel the commissioner issue such permit. was held that the 
association’s plan was violation the Oregon Lottery Law and 
that the association was not entitled permit. 


Mandamus the National Thrift Association, corporation, 
compel Crews, Corporation Commissioner the state 
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Oregon, issue dealer’s permit petitioner, authorizing sell cer- 
tain securities. From judgment dismissal demurrer writ, 
plaintiff appeals. Affirmed. 

Slattery, Eugene, for appellant. 

Van Winkle, Atty. Gen., and Willis Moore, Asst. Atty. 
Gen., for respondent. 


BELT, J.—This mandamus proceeding compel the corporation 
commissioner this state issue dealer’s permit the plaintiff 
authorizing sell certain securities. demurrer was sustained 
the alternative writ. Plaintiff refused plead further, and judgment 
was entered dismissing the action. The writ, far material 
consideration this recites that the plaintiff corporation made ap- 
plication defendant for permission sell contracts, which the fol- 
lowing copy: 


Thrift Ticket No. 
the 
Thrift Association 
Oregon 
the consideration the sum one dollar paid 
hereinafter known the ticket holder, the National 


Thrift Association, corporation, duly organized under the laws 
the state Oregon, hereby agrees pay unto such persons whomsoever 
shall selected the vote the holders this and similar tickets 
the money herein specified, subject the conditions the back 
hereof. 

thrift ticket may renewed monthly upon the payment 
one dollar the association the holder thereof. 

every unit twenty-five thousand tickets force, shall 
paid $5,000.00 cash; shall paid $500.00 cash shall paid $50.00 
each; shall paid $25.00 cash each; 100 shall paid $10.00 
eash each; 150 shall paid $5.00 cash each; 1,250 shall paid $2.00 
each; 2,500 shall paid $1.00 cash each and these sums shall 
paid each month. 

witness whereof, the association has caused this ticket 
executed its duly appointed officer. 

Thrift Association, 


the back which appears: 


the first day each month 10.00 o’clock m., election 
shall held the ticket holders the home office the National 
Thrift Association Eugene, Or., determine their votes the names 
the persons whom the said association shall pay the sums money 
hereinbefore specified. ticket holder may vote person, mail, 
proxy one vote for each ticket held; and the event that does 
not vote, the ticket holder hereby directs the president the said 
association vote his ticket said election. 
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after the said election the association agrees pay 
any person whomsoever the highest number votes the greatest sum 
money hereinbefore mentioned, and the person receiving the next 
highest number votes the next greatest, and on. 

there fractional part unit ticket force, payments 
shall made ratably 


Among other things, the written application plaintiff stated that 
the corporation had assets $1,600 and debts. appears from the 
writ that the corporation commissioner refused grant the dealer’s 
permit, stating: 

intended not, the securities offered are not free from 
the possibility working fraud upon the purchaser. There as- 


surance that the purchasers the securities would protected any 
form whatever for their payments made. 


contended respondent appeal that the contract which 
plaintiff desired sell the the nature lottery, and 
that the application was properly denied for the additional reason 
above given the commissioner. 

Does the sale scheme proposed plaintiff violate the law against 
For various definitions the term see the much 
cited case Quatsoe Eggleston, Or. 315, 66. Bishop 
Statutory Crimes (2d Ed.) 952, defines thus: 


lottery ‘‘any scheme whereby one, paying money other 
valuable thing another becomes entitled receive from him such 
return value, nothing, some formula chance may determine.’’ 


The essential elements lottery are: (1) Consideration, (2) prize, 
and (3) chance. L., citing many cases. Appellant concedes 
that the proposed business scheme includes the first elements above 
stated, but earnestly insists does not involve ‘‘chance’’ contem- 
plated law. determining whether the contract the nature 
lottery, look, not the name, but the game. Courts will not tolerate 
subterfuge, however ingeniously may the scheme devised evade the 
law. Does the sale of. these ‘‘thrift tickets’’ tend arouse the gambling 
instinct? the element chance involved? Let examine the con- 
tract. Assume that 25,000 persons each paid order provide 
funds for full monthly distribution. Under the terms this con- 
tract, $15,000 would paid out prizes, the balance $10,000 going 
the company. When the money distributed, 2,500 purchasers get 
their money back, 1,582 receive excess what they paid, 
and 20,918 not receive anything. This scheme reminds ‘‘Get- 
Rich-Quick Wallingford.’’ certainly does not have the appearance 
legitimate business enterprise. If, instead voting these tickets, 
they were marked with numbers and drawn from box determine 
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who would receive the money, would contended that the law against 
lotteries was not violated? The mere fact that the winners are de- 
termined the number votes received does not, this particular 
scheme eliminate the element chance and make less evil its ten- 
dencies. cleverly designed scheme evade the law against 
lotteries and must not countenanced. State Lipkin, 169 265, 
340, 1018, Ann. Cas. 1917D, 137. The corpora- 
tion commissioner would have been derelict his duty had per- 
mitted the sale such uncertain and hazardous securities. 

The demurrer the writ was properly sustained, and the judgment 
dismissing the action affirmed. 


PAYMENT MONEY IMPOSTOR 
TELEGRAPH 


Western Union Telegraph Co. American State Bank Burkburnett, 
Court Civil Appeals Texas, 277 Rep. 226 


person calling himself Joe Spinks presented himself the 
plaintiff bank Burkburnett, Texas, and opened account 
which deposited two checks payable the order Joe Spinks, 
$745.40. appeared that there had formerly been 
resident Burkburnett the name Joe Spinks but that had 
moved Los Angeles. did not appear, however, that the bank 
had ever known this party. the person who opened the ac- 
wired the bank from another town wire him $650 care 
the Western Union Telegraph Co. The bank wired the amount 
and the telegraph company paid over the person from whom 
received the telegram. this action, was held that the telegraph 
was not liable the bank. The money had been paid 
the person whom the bank intended paid. 


Action the American State Bank Burkburnett against the 
Western Union Telegraph Co. Judgment for plaintiff, and defendant 
appeals. Reversed and rendered. 

Cook, Spencer Stacy, Wichita Falls, Flippen, Dallas 
(Francis Stark and Joseph Egan, both New York City, 
counsel), for appellant. 

Fischer Fischer, Wichita Falls, for appellee. 


RANDOLPH, J.—This suit was brought appellee, plaintiff, 
against appellant recover money alleged have been improperly 
paid out appellant acting for appellee. The plaintiff will herein 
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designated the Bank, and the defendant will styled the Company. 
Judgment the trial court was rendered for appellee and from that 
judgment the Company has appealed this court. 

December 27, 1921, man the name Joe Spinks was re- 
siding Los Angeles, Cal. was former resident Burkburnett, 
Tex., but had left there the last day November, 1921, and re- 
moved California, and had not been back Burkburnett. said 
27th December, party presented himself the window the Bank 
and deposited two checks the aggregate sum $745.40, which checks 
were payable the order Joe Spinks. The said party deposited the 
checks, and the Bank gave Joe Spinks credit the books for said 
amount, and that time the said party signed signature card Joe 
Spinks; that the teller who accepted the deposit, and none the officers 
the bank, knew such party; neither did they know any party 
the name Joe Spinks. Joe Spinks California had never done busi- 
ness with the Bank, and had account there. While Joe Spinks who 
lives California referred the real Spinks, and the party 
who made the deposit spoken the ‘‘imposter,’’ there proof 
the record that the party making the deposit was not named Joe 
Spinks. 

January 1922, the Bank received the following 


Burkburnett, Texas, 49DAH, 9.54 Jan. Cashier 
Am. State Bank, BBurnett, Texas. Dear Sir: Please wire care 
Western Union and waive identification $650.00 once and oblige. 
Joe Spinks.’’ 


receipt this telegram the Bank had the Company wire the 
money called for Joe Spinks Mexia, but required identification. The 
Company paid the money party claiming Joe Spinks after 
identification Mexia. 

The Bank’s action based upon its contract with appellant 
Company, whereby the Company agreed deliver certain money one 
Joe Spinks, and, did not so, return the money it, 
alleging its petition that the Company failed deliver said money 
Joe Spinks and refused return the Bank; consequently im- 
material that the Bank afterwards paid over certain money the 
Joe Spinks. The Bank had the right retain the money for this 
purpose, and had the right, therefore, require the Company repay 
it. This right retain the money was the Bank’s enable protect 
itself against the demands legal claimant. 

Appellant’s counsel, during the progress the trial, objection 
certain evidence offered, made the statement, ‘‘We admit got the 
money, and was paid impostor. The Company insists that even 
the money was paid impostor, that, inasmuch the Bank had 
accepted the particular individual who presented the checks and made 


q 
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the deposit Joe Spinks, and that person being the same person 
whom the Company paid the money, that the Company out its 
contract and paid the money the party the Bank intended paid to. 
The evidence shows that the signature the telegram, and the 
receipt given such party for the money paid him the Company, 
are identical with the signature the card taken for identification 
purposes the Bank, and the absence other evidence naturally 
leads the presumption that the party who got the money from the 
Company the party who made the deposit the Bank. This being 
true, was the party whom the Company paid the money the party the 
Bank intended should paid to, even though was not the ‘‘real’’ 
Joe Spinks? think was the party the Bank intended receive 
the money. The Bank initiated the transaction; they received the party’s 
deposit, and doing recognized him the ‘‘real’’ Joe Spinks. 
Clearly, was the man they had mind when they arranged for the 
Company pay him the money Mexia. The duty devolves the 
Bank identify its customers, and when they accepted.the unknown 
Joe Spinks, they laid the groundwork for the subsequent trouble. 
When they had the Company wire its agent Mexia pay Joe Spinks 
the money, they could have had mind other person whom 
should paid. Until the time the deposit they had never had any 
transaction with Joe Spinks, and never knew any Joe Spinks. hold 
that the Company should not have, under the conditions and circum- 
stances here presented, paid the money the man who sent the tele- 
gram, and when paid that the Bank should not held have ordered 
paid that particular individual, the man they intended 
paid to, would assert proposition that against common sense, 
our opinion. accepting the unknown depositor, they recog- 
nized him Joe Spinks for that purpose, and answering his tele- 
gram and remitting the money directed, except waiver 
identification, the Bank made themselves responsible for his being the 
party who made the deposit, and further shows that was the man 
they intended get the money, being the Joe Spinks they had done 
business with. the question identification there can but one 
the Bank the man who made the deposit was Joe Spinks, 
and when this man was identified, then the man got the money they in- 
tended should get it, and that they expected identified. Boatsman 
Stockmen’s Nat. Bank, Colo. 495, 138 764, (N. 
107; Emporia Nat. Bank Shotwell, Kan. 360, 141, Am. 
Rep. 171; Uriola Twin Falls Bank Trust Co., Idaho, 332, 215 
1080; Samuel Cheney, Mass. 278, Am. Rep. 467; Meyer 
Indiana Nat. Bank, Ind. App. 354, 596. 

Holding that the Company paid the money the party whom 
the Bank intended paid, reverse the judgment the trial 
court, and here render judgment favor appellant. 


q 
q 
q 
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CERTIFICATE DEPOSIT NOT PROTECTED 
GUARANTY FUND 


Austin, Banking Commissioner, Avant, Court Civil Appeals 
Texas, 277 Rep. 409 


time certificate deposit, not subject check and bearing 
interest before but not after maturity, which was not presented for 
payment either before after maturity, and was not delivered 
left with the bank for deposit, not payable out the Texas 
deposit guaranty fund. 


Suit Mrs. Lela Avant against Charles Austin, Banking Com- 
missioner Texas, and others. Judgment for the plaintiff, and the 
defendants appeal. Reversed and rendered part, and part af- 
firmed. 

Dan Moody, Atty. Gen., and John Goodwin, Asst. Atty. Gen. 
and Solicitor State Banking Department, for appellants. 

Starley Russell, Pecos, for appellee. 


PELPHREY, J.—This suit instituted Mrs. Lela Avant, 
feme sole, plaintiff, against the Pecos Valley State Bank, Chap- 
man, banking commissioner, and Chapman, Keeling and 
Terrell, composing the state banking board, defendants, for the 
sum $2,000, and asking that her claim therefor established pay- 
able out the state guaranty fund. 

The defendants Chapman, bank commissioner, the Pecos Valley 
State Bank, and the banking board answered general demurrer and 
general denial, and further alleged that the certificate deposit upon 
which plaintiff based her suit was surrendered, all, within less 
than days before the closing the bank, and that when said certifi- 
cate was surrendered and when was changed common deposit, 
all, the bank was then insolvent and contemplated insolvency, which 
fact was known plaintiff. 

The case was tried the court without the intervention jury 
and resulted judgment favor plaintiff and against defendants 
for $2,000, with interest from the 18th day December, 1924, and es- 
tablished same payable out the state guaranty fund. From this 
judgment defendants have appealed. 

The evidence shows: That August 1923, plaintiff deposited 
the Pecos Valley State Bank the sum $2,000 and received certificate 
deposit reading follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 330. 


t 
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Pecos Valley State Bank. No. 792. Pecos, Texas, August 
1923. This certifies that Mrs. Lela Avant has deposited this bank two 
thousand and one-hundredths ($2,000.00) dollars, payable cur- 
rent funds the order herself the return this certificate prop- 
erly indorsed, with interest the rate per cent. per annum three 
months from 21, 1923. interest after maturity. Not subject 
check. 

Love, President.’’ 


That the above certificate reflected the contract between the bank 
and plaintiff its entirety, and that interest was paid contracted 
paid except shown the certificate; that except certificate 
the deposit was not secured any way bonds, collateral, other- 
wise; that claim was made within the time prescribed law the 
banking commissioner asking that said deposit paid full out the 
state guaranty fund unsecured, non-interest bearing deposit; and 
that said claim was rejected the banking commissioner. 

Appellants, defendants the trial court, assign error the court’s 
action overruling their general demurrer appellee’s petition and 
the action the court rendering judgment establishing appellee’s 
deposit unsecured, non-interest bearing deposit payable out 
the state guaranty fund. 

cannot agree with appellant’s contention that appellee’s petition 
subject general demurrer. The question whether not the 
deposit appellee was such deposit was payable out the state 
guaranty fund find more difficult question. the deposit ceased 
time deposit the maturity date specified the certificate and 
became ordinary deposit, bearing interest and being unsecured, 
then the judgment the trial court was eminently correct; but, the 
certificate was, after its maturity, merely non-interest bearing cer- 
tificate deposit, then the judgment should reversed. 

Article 486 the Civil Statutes provides: 


That, case bank closed the commissioner placed his 
hands for liquidation, ‘‘depositors said bank trust company, 
shall paid full out the said bank trust company that 
can made immediately available, the remainder shall paid 
out the depositors’ guaranty fund through the said board, the 
event the cash available said institution shall insufficient pro- 
vided, that deposits upon which interest being paid, contracted 
paid, directly indirectly said bank, its officers stockholders, 
the depositor and deposits otherwise secured, shall not insured 
under this chapter, but shall only receive the pro rata 


Was the appellee such depositor was entitled under the pro- 
visions article 486, have her deposit paid full out the de- 
positors’ guaranty fund? think not. depositor, that term 
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used article 486, was defined our Supreme Court the case 
Kidder Hall, 113 Tex. 49, 499, follows: 


depositor one who delivers leaves with bank money, 
checks drafts the commercial equivalent money, subject 
order, and virtue which action the title the money passes 
the 


This definition was adopted the Supreme Court from opinion 
the case Lankford Schroeder, Okl. 279, 147 1052, 
626, which the Supreme Court Oklahoma further defined 
depositor entitled protected the state guaranty fund ‘‘one 
who takes his money, its equivalent, and places the bank 
his credit, subject his right check out withdraw from the 
bank 

the case Chapman, Commissioner Insurance and Banking, 
Tyler County, 259 301, which writ error was reftsed, 
the Beaumont Court Civil Appeals held that county who has had 
assigned non-interest bearing certificates deposit part pay- 
ment for the purchase county bonds was not such depositor was 
protected under the ‘‘depositors’ guaranty fund,’’ and based its con- 
clusion upon the fact that the county was not depositor defined 
the Supreme Court Kidder Hall, supra. 

The deposit when made appellee August 1923, was certainly 
not subject her order, but was for period three months, and, 
the provisions the certificate, was not subject check; therefore she 
was not depositor that time defined the Supreme Court. There 
evidence that appellee ever, before after maturity, presented 
the certificate the bank for payment, that she ever ‘‘delivered 
to’’ ‘‘left with’’ the bank the certificate deposit. 

The certificate deposit being negotiable instrument, the bank 
would have been within its rights refusing pay the money without 
its surrender provided for the certificate. That being true, then 
the only way the $2,000 could have become such deposit protected 
article 486 would for appellee have presented the certificate, 
received the money, and left same with the bank, subject her order, 
or, conceding the certificate deposit the commercial equivalent 
with’’ the bank the certificate deposit, subject her check 
withdrawal. Neither these steps having been taken, appellee, 
the time the bank closed, was either the holder past-due certificate 
deposit, which great majority jurisdictions has been held 
legal effect nothing more less than promissory note 
647, and notes), and, therefore, creditor the bank, the holder 
past-due non-interest bearing certificate deposit. 

neither case would she protected by. the ‘‘depositors’ guaranty 


q 
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not ordinary creditors, banks, are protected 
said fund; and provided the Acts 38th Leg. Reg. Sess. 150, 
323, that: 


insured any way protected the guaranty fund law the state 
banks 


The judgment the district court reversed, and judgment ren- 
dered favor appellants Chapman, banking commissioner, and 
Chapman, Keeling and Terrell, composing the state 
banking board, far the claim appellee was established 
non-interest bearing deposit, and payable out the state guaranty 
fund, and that otherwise the judgment the district court affirmed. 

Reversed and rendered part; affirmed part. 


CANCELLATION BOOK SUBSCRIPTION AND 
ADVERTISING CONTRACT 


Central Guarantee Co. National Bank Tacoma, Supreme Court 
Washington, 241 Pac. Rep. 285 


The defendant bank entered into contract for representation 
the plaintiff company’s bank directory and list attorneys for 
period five years the rate $100 per year. The following 
clause was indorsed upon the contract: ‘‘Privilege cancel the 
end year this bank.’’ The contract was dated August 
1920, and recited that commences 1-1-21. Subscrip- 
tion ends 

January 11, 1922, the bank notified the cancel 
the contract. The company refused accept the cancellation 
the ground that had not been given before the end the first 
year the contract. this action the company recover the 
payments due after the first payment, provided for the contract, 
was held that the bank had the entire first year which de- 
termine whether would continue annul the contract and that 
was required merely give notice its intention within reason- 
able time thereafter. was held that the bank had given notice 
within reasonable time and that was not liable the company 
for any further payments. 


Action the Central Guarantee Co. and another against the Na- 
tional Bank Tacoma. Judgment for defendant, and plaintiffs ap- 
peal. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 302. 
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John Jurey and Leopold Stern, both Seattle, for appellants. 
Hayden, Langhorne Metzger, Tacoma, for respondent. 


FULLERTON, J.—On August 1920, the respondent, the National 
Bank Tacoma, entered into subscription contract with the appellant 
Central Guarantee Co., reading follows: 


Tacoma, Wash., 8/4/1920. 
Guarantee Co., Fifth Avenue Bldg., New York City, Y.: 
Please send our address for years Special Edition the 
Merchants’ Bank Directory and List Guaranteed Attorneys, for 
which will pay the sum 100.00 Dollars per year receipt first 
eopy following date contract, and annually thereafter. Subscrip- 
tion commences 1-1-21. Subscription ends 1-1-26. Including name 
bank, names capital, surplus and undivided profits and de- 
posits. This bank have sole representations this city. 
National Bank Tacoma, 
Wash. 
Mattison, 


Prior the execution the writing the bank, and part 
the contract, there was indorsed thereon the agent taking the sub- 
the following words: ‘‘Privilege cancel the end 
year this bank.’’ The directory the appellant company was 
annual publication, and the publication for the year 1921 was duly de- 
livered the bank and paid for it. January 11, 1922, the bank 
notified the appellant letter that elected the contract. 
The appellant refused recognize the right the respondent 
it, and annually thereafter during the term the contract sent 
the respondent its publication. The respondent, however, refused 
receive pay for them. The present action was instituted January, 
1925, recover the unpaid installments evidenced the subscription. 
The complaint declared upon the contract. The answer, among other 
defenses, set the cancellation the contract pursuant the optional 
clause indorsed thereon. The action was tried the court sitting 
without jury. found the facts substantially have related them, 
and concluded therefrom that there could recovery. The appeal 
from the judgment entered accordance with the findings and con- 
clusions. 

The controversy, presented this court, narrow one. 
the appellant’s contention that the right granted the respondent 
terminate the contract the end the first year the nature 
option, which could exercised some period ‘‘prior the last 
moment the last day’’ the time fixed, and that any attempted ex- 
ercise after that time came too late. the other hand, the re- 
spondent contends that had until the end the full period the 
year determine whether would continue annul the contract, 
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and, since time after the expiration the year was fixed the 
terms the contract within which must exercise the right, the law 
grants reasonable time which exercise it, and that did 
within reasonable time. 

Both parties find consolation our own decisions. The appellants 
cite and rely the cases Neeson Smith, Wash. 386, 131; 
Sandberg Light, Wash. 189, 104 205, and Olsen Northern 
Steamship Co., Wash. 493, 127 112. But think there dif- 
ference between the contracts under consideration those cases and the 
contract the case bar. The first involved contract sell land. 
The facts the case are somewhat complicated, but the contract was 
held option purchase ‘‘within two years’’ from stated date, 
and could not exercised after lapse that time. This will appear 
from the following excerpts taken from the opinion: 


honorable trial judge arrived the correct conclusion hold- 
ing that was option, and that appellant’s right tender payment 
and demand deed expired August 13, 1900. While true that 
the agreement obligated the respondents Smith and wife sell the 
appellant any all the lands within period two years, will 
also noted that the appellant was not required take any such 
lands, although might his option so, the prices stated and 
within the period named. this extent the contract was unilateral. 
obligation whereby one party, for valuable consideration, binds 
himself sell fixed price within certain time, but makes dis- 
with the other party purchase, being contract which 
the vendor stipulates that the proposed vendee shall have the right 
buy such fixed price and within such certain time not, his elec- 
tion, law option. Current Law, 1784; Lawrence Pederson, 
Wash. 1011; Black Maddox, 104 Ga. 157, 723; 
Ide Leiser, Mont. 695, Am. St. [Rep.] 17. 

agreement involved this action being contract for 
option, the appellant had rights thereunder after the expiration 
the two years, unless had, within that time, elected take the prop- 
erty, had tendered the purchase money, and had demanded deed, which 


The second the cases was similar its purport the first, and 
like conclusion was reached; the court quoting from the earlier opinion 
substantiate its conclusion. Olsen Northern Steamship Co., 
appeared that the defendant company employed the plaintiff master 
consideration for the employment, the plaintiff purchased certain shares 
the capital stock the defendant company; the company agreeing 
that, should the plaintiff discharged such master, ‘‘the defendant 
would, within six months after said discharge, option, take 
redelivery said shares, and repay plaintiff the par value thereof.’’ 
held that the option, available the plaintiff had exer- 
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cised within the six months’ period after the discharge, and that at- 
tempt exercise after the expiration that period came too late. 

The case which the respondent places its principal reliance 
ease the plaintiff had purchased certain mining property from the de- 
fendant, taking agreement from the defendant evidenced the 
following language: 


Mr. dissatisfied with the property have sold him 
Camp O’Connell, Elk county, Nevada, the end three years, 
keeping his share the assessment work, agree return him the 
amount has paid for it, $2,500, with per cent. interest.’’ 


The limitation prescribed the contract expired May 20, 1911, 
and the plaintiff expressed his dissatisfaction with the property and his 
election rescind the contract two days later. The trial court held that 
the exercise the right granted the contract came too late and denied 
the appeal reversed the judgment, holding that the 
plaintiff could not declare his dissatisfaction with the purchase prior 
the expiration the time prescribed the contract, and that had 
reasonable time thereafter which exercise the right. the course 
the opinion was said: 


first question presented requires the interpretation the 
clause ‘at the end three years,’ used the contract. Under this 
provision the appellant could not have declared his dissatisfaction prior 
the expiration the three years mentioned, for the contract specifies 
ctherwise. Contracts with like similar language have been frequently 
construed courts last resort mean that notice dissatisfaction 
demand for the return money must made within reasonable 
time after the expiration the time stated. ‘At the end three years’ 
contracts this character means within reasonable time thereafter. 
Rogers Burr, Ga. 10, 339; Dow Bement Sons, 119 


second cited Tacoma Nat. Bank Sprague, Wash. 285, 
393. That was proceeding revive judgment. The statute 
then 


any judgment remain unsatisfied whole part the end 
five years after the date its rendition, the lien thereof may re- 
vived and continued this section provided. 


The mover the proceeding, holding judgment, sought revive 
before the end the five-year period. This held could not 
do, using this language: 


statute clearly provides that, any judgment shall remain 
unsatisfied whole part the end five years after the date 
its rendition, the lien thereof may revived continued. seems 
clear that the words ‘at the end’ mean after the expiration five 
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The appellant argues that have here made distinction where 
room for distinction exists; that each the instances option was 
granted, and that ‘‘whatever difference there may the scope 
meaning these two terms phrases (‘within the year’ and ‘at the 
end the year’), when generally used, when used option contract 
fix limitation time for the exercise option, they mean the 
same far fixing definite limitation concerned.’’ But 
not agree with this reasoning. There nothing peculiar about 
option contract that differentiates from any other contract far 
the construction the language used concerned. Like every other 
contract, the words employed therein must given their ordinary and 
popularly accepted meaning, the absence anything show that 
they were used different sense. There is, think, the or- 
dinary understanding, essential difference meaning between the 
expression ‘‘within one year’’ and the expression ‘‘at the end one 
Most certainly, the ordinary person, person not versed the 
technical lore the law, would understand that right granted 
exercised ‘‘within one year’’ would expire with the expiration the 
year, while would equally understand that right granted ex- 
ercised ‘‘at the end one year’’ arose the expiration the year. 
Stated another way, would understand from the first expression 
that the end the year marked the expiration the granted right, 
while would understand from the latter that marked its beginning. 

but applied this principle the cited and further in- 
vestigation that there not only conflict between them, 
but that the distinction made has for its foundation sound basis. 

The appellant has our attention cases from other jurisdic- 
tions which hold that there essential difference legal effect be- 
tween the expressions noted and which reach conclusion different from 
that reached us. Perhaps the best reasoned these are the cases 
Schweinburg Altman, 145 App. Div. 377, 37, and 
Furniture Carpet Installment House Berets, Utah, 454, 
279. the first note dissenting opinion two the five 
judges participating, which our minds destroys much the force 
the main opinion. The second was the full court. shall not, 
however, notice the argument. enough say that find de- 
conflict the authorities from other jurisdictions. Supporting 
our conclusion are the cases Rogers Burr, Ga. 10, 339, 
479, cited our case O’Connell. Another case 
Davis Godart, 131 Minn. 221, 154 1091, where other supporting 
eases will found. 

our opinion that the judgment the trial court without error, 
and will stand affirmed. 


| 
| 
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GUARANTY FUND 


State Farmers’ State Bank Culbertson, Supreme Court 
Nebraska, 206 Rep. 755 


Where the weight testimony shows that there was agree- 
ment between bank and the holder certificates deposit bear- 
ing per cent. interest for the payment bonus additional 
interest, the certificates are payable out the guaranty fund upon 
the failure the bank. 


Suit the state Nebraska, the relation Spillman, At- 
torney General, against the Farmers’ State’ Bank Culbertson, 
which Van Peterson was appointed receiver, and which John Mans- 
field claimed payment certificates deposit under the bank guaranty 
law. Judgment for the claimant, and the receiver appeals. Affirmed. 

Skiles, Lincoln, and Butler James, Cambridge, for ap- 
pellant. 


DAY, J.—The Farmers’ State Bank Culbertson, Nebraska, be- 
came insolvent, and proper proceeding the state receiver was 
appointed who took charge the assets and business the and 
proceeded wind its affairs. 

John Mansfield, the claimant, filed with the receiver claim based 
three time certificates deposits $2,000 each, dated April and April 
21, 1924, and numbered, respectively, 1572, 1573 and 1578, and also for 
the sum $60.42 upon open account subject check. The certifi- 
cates upon their face call for the payment interest the rate 
per cent. pleads that unpaid depositor and entitled the 
protection the bank guaranty law. 

The receiver makes objections the allowance certificate No. 
1572, nor the balance due upon the open account. concedes that 
these two items should paid out the guaranty fund. The receiver 
objects the allowance certificates and 1578 charge 
against the guaranty fund, for the reason that the certificates are re- 
newals prior certificates upon which the bank paid the claimant, un- 
der secret agreement, greater rate interest than per cent. per 
annum, and that the payment the excess interest was violation 
the depositors’ guaranty law, and the claimant was not entitled have 
the two certificates protected the guaranty fund. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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The trial court allowed the claims and ordered them paid out 
the guaranty fund. 

The receiver’s objections are based upon Iams Farmers’ State 
Bank, 101 Neb. 778, 165 145, where was held: 

for which the bank issues and delivers the purported depositor cer- 
tificates deposit terms providing for payment per cent. annual 
interest, and where understanding between the parties the bank 
pays such person bonus per cent. above the lawful rate per 
cent. interest, held, such transaction does not constitute deposit within 


the meaning the bank depositors’ guaranty act, but mere 
loan money the 


think that the proof fails bring the case within the rule an- 
nounced the Iams Case. 

The proof support the receiver’s claim that interest excess 
per cent. had been paid the certificates, which the present are 
renewals, rests solely upon the inference drawn from the entries 
the books the bank, the deposit slips the name the claimant, and 
the entries his passbook. 

appears that the dates when the certificates were renewed the 
deposit slips show that there was deposited interest the certificates 
based per cent. rate, followed additional deposit 
amount equal per cent. upon the face the certificates. There 
nothing the books deposit slips show what items were received 
the bank make this amount. One the witnesses testified from 
examination the books that the deposit might for interest 
might money check. The receiver argues that the coincident 
sufficient show that must have been additional interest the cer- 
tificates. The claimant, however, testifies that was never agreed be- 
tween himself and the bank that was receive interest the cer- 
tificates rate excess per cent. and that never received in- 
terest any certificate excess that amount. 

The record shows that the books the bank contained many irregu- 
larities and many respects were unreliable. Assuming, but not de- 
that under the circumstances shown the record the books were 
properly received evidence, are satisfied that against direct testi- 
mony the contrary the entries are not sufficient show that excess in- 
terest was paid the certificates. The receiver had direct evidence 
this point. 

the whole are the opinion that the weight the testimony 
supports the claimant’s contention that the certificates constitute de- 
posit within the meaning the guaranty law and are entitled its pro- 
tection. think the trial court was right allowing the claims 
charge upon the guaranty fund. The judgment the district court 

Affirmed. 


